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A ppellee. 


Memorandum on Motion to issue Special 
Citation, &c. 


| ; i a - ail = - y = pare 
his ISa moron tol thie issue OLA special ecltation, and forieave 


i £iita 
tO return thie record on appeal dt sa day within the present 
term of the Court. to docket the enuse, and to advance the same 
for hearing at some early dav to be assigned bv the Court. 
The case is an appeal from a final deelsion of the Cireuit Court 
P| 


of the United States for the District of New Jersev. dismissing 


} ' o/> ¥vi 6 te? , ] wa 
Ppus, and remanding the pri 


lf vd f 1) yauret. 1 } - | ' . jel ; 
behalf and for whose release it was issued, CO The COMMON Jali O} 
] , 
Hudson County, New Jerse. 
|’ ; l~ | . ly 
ihe case upon the merits Involves, as the papers show, a 
| . = | 
question he highest international concern, and imposes upon 
, ‘ = } | ls 4 
the (conrts [ ae i states a Grave |! Sp MISTOLIIO \ fore OT} 
. ee l : ; . } . . - 4 ; . s 
soverelen Wwifth whom the | nifed States 18 ul peace appeals ne re 
‘ 2 s 
’ } | ‘ . ] / + i + , _ . ] ‘ ls ( TS 
a Federal tribunal of this countrv demanding, by the writ o 
" 4- | ’ ° ] | 4 i ; ] = " j : 
habeas Corpus, Lilie CUS CC \ ‘an riree of His SsuD rs. irTres e(] i] (] 
vat fn } 1? ' — Y)} ‘4 F ry i f ; 17 . f 7. ir > m9 »? 
COTITMIHEC iil CFR ROR ERs WY FIO. it mos L111 Sistou. al iil iit? mah lie 


. 4 


% = 
A GP ct esceccccmrnensntenngh Silt sar cmettemcttinterwettterantent ene teas pen enmte — a 
‘ . “n oo a 
¢ r. — an ~ Cod _— a ; ~~ i ” ' ; f . ——e — ' 
: oe —/ — a ba .. cae on . _ — a a —_ oom P -~ 
f aos ~~ » ~ ~~ f 7 i, aw pout 
4 revet ~ — a out - ry ‘— Beene ' ee Feet wee -~ a 2 wl — 
a ww — ~ x 7 ee quia 
m - ll = > — ow = 4 ~ precwreny . ; J | omer an de aout — 
ae — oe — el . 
2 quae —— oe ay pete — « ~_ ‘— —_ ew nog ol cn 
a - pane ~ — — baal — 
ieee cai a . oo es - a “ne — : = ~ 
—_ —_ a) ous a . ° o-oww ~ — 
_— om — “ — — —_. — pant . . f 4 - = 
ound 1 ed : _ oe a — i = , a ~ a —_ pang =e a 
— — ad . ‘a r 
fs ~ —< > ps a ~ = f 
ew > : — 2 wee j pp ~ ~ 
L Lon ¥ f ~ xy . ¢ ~~ » 
‘ — o) | — a . Me: aa —_ is P e 4 — 
pa - f ’ ~ _— aa = —_ — aad vt pe + —t he 
— [ — S " 7 a ° - ae chil ened ae 
~~ ~ «3 ~ o paul ~- a — - J - a —_ ca 
aa, ~ wore = <_ a A ~ ay an _ lied pores ~ ~ ~ 
=< ‘ee - s & : f ~ 
4 —_ a - ~ 
— — f 4 ~ ne an ” d 
’ pa am 4 ~ ns J guaaied ’ , fj om , ° p— 
ae - ‘ if — f - -. ts " —_ 
— . - Ss ag — J f woe + . ” 
- = ee | ~ ‘ior - a . A ~ f roe _ am ~ 
> == - —— *~ pa vue a —_ oe ove ~ 
me — - - 
! f ? bx i ee f _ o a coy =~ i 
~ oe _ -~ — — “am - ~* one . ow - -_ a — 
= - —~ — = — - om i -} ¢ ~ see _ me" / : " 
ee a - + — f se . - i - te 2 - e 
—_ . ~ a > ‘ L ond ail ~ os a -_ 
. en amet —— cd , » —_ . ~~ - , _ 
- — —_ an 6 — a — on fe a 
ne a ~— -_ sau » ames j ae - = ~ es Pres om 9 " 
- a a — = J —_ ‘ L o~ - - : . . ad - +. 
f © oe ial oe — a _— — asewee - ~ — » , na 
- ound - poe out ae “ 7. bey - 2 
a. ~— ow = a am, J aed - ~~ ee os = 7 - 4 os 
mw o 4 = sid ~ — = —_ _ . > o~ a am J s 
— art —_ pp - = ceed Sean or _ ~ ss teed —_ f . 
ow om ad a os - —_ oil —_ - + o= . - <r f 
— . a . a. — — — — ae — s in = — — 
i — f — = — 
~ « es J tien, ~~ oma ~— ow o oe 4. P eeeed j 
— - ah ~_ f — - wees f ee me - ee a _ 
~ = ° _ - — j oa o~ ‘“ wean - — 
a 
~ oe. — —— ve - - y 
a | Seed he - < . j = - > 
—_ stened _ jf a - . ne ° _ 
1 & = ~_ au a as r a -_ : 
Zz = a= a oe _— Ps ~~ - = = . —~ - _ = 
j + ad < . j -- paw - we f : - 
= - -~< - Ff - ~ ous 
: - yar neal a ed » . — — —_ = - oe - - 
—_ — on ~ . am i ‘ _ 
- -~ da 7 bow ane = a ~ 2 , - 
f f . _ f - - — — ~ - 
’ . - “~- — . —— é - = — 
- — ~ - ‘i oe 
~ ws ” =e “~ — ao ae ai p = 
— 7 wide f : o— ~ + _ a 2 . 7 
en — nal = weed dun - _ _ - . = 
tone < a - — - > “ Ae = es 
P * - ° — = 2 = ii =~ = 
- ~ j 2 - — . - 
y e pa _ f . , 
4 - . . = ~ AN - = ° 
~ ame - “ 4 = - ? ~ f oan — ~- 
-_ ~ ‘ ~ | - ’ j “ — eet 
i — - He — ee “ : a ov = - = = f ~ 
nee os 2 . whe > - . a~ _ ; i 
- mang - coe a ~~ - 
ve - - a - ~~ L , = ’ rs r @ ~ 
ann - — P 7 — ~ - 
“ -_ & “ f — ~~ ] . “ $ eon ++ ~ _ 
ms = ~— ~ an a oun — - od saat ~ = a . oe - 
- — y = —— —— = ; we ~ a 
; _ - — ote se, - 
- — —, * ” ~ - - 
“ = ’ — -” 4 anf f ‘ - oa ed —~ 
awe —_ a — - — f wee ~~ - ~ 
% “ — aon we oun - a Pn - — ff 'é _ —_ ~ ’ = , 
s ~ = ae . - _ ~ - al 
- ~ : f : nae : + ~ > pee ~ om + : I. : nae ‘ 
ame pene ~ camel 28 ow : dow = —_ ~ ° > = _ 8 . ome a — 
- ~ ae oo one . a ane > — 
~~ > @ a — J L ; > os S - ee _ 
— -_ ~ pant “ . ; — . j ~ ra f ~ 
~~ ps 7 [— ~ . “ ——! » — , - o— > / 
wi ~ . L oo - ~ = . ss od 
- — —_ " ow a d 4 J _ : 
ie ; al mened Me — 2 v pres a f = fs J — Ps st ; a pS 
“ a e — ‘o - reed ~ — R cone 
~ J ~~ > @e owe ~ a ‘S oe P — , 
— ~~ > on ~ _— 7 oe ~ , ~ < “ ~ < poo 
pone ° °— — i oo J o _ *~ : - ~ a ‘1 @ “a , 
fee whe 4 ~~ —_ — F ~~ oom ~ < . 
me — - — mp Me ~ a — — ~ a 
as “ ——- f y a - ey i] ones . pam f = 
oud _ _ = ~ S ‘ ow _—_ — f — — ace eae es ‘ . ™ a aa pote 
—— — . oe ore a “ — vow" » = = . — ° we ewes ail a“ 
= — ne — wm “ ° - —_ a eee a pm —_— A « - a 
~ : aati - = _ ome ow aa ‘ ~~ 
_—— on ao @ “ - wes uux a “ ¥ same’ 2 ~ - meen ‘= how —_ pound o - 
» = — ow — = _ Saal — — - al - . 2 
—_ , — — = —_ —_ = ; aieil 
— & @ * ae a L ~ — a L “ae eee “ee >: 
, a . — . — : x A be 
— a > toes — — 4 j ani : a. 
aon — ~ - = — — — = i = ¢ = de = 
“~ —m © w — Poy -_ — . ow * = J ; — a 
ow f See i ee . > we _— ~ ~ . - creme 
= —_ . a _ rs fame = eo - us ~~ J om ~_ — "ail 
5 : ~ - - *~ > —_ > J ~S a a —_ 
o- ~~ emma see a} 4 = > 7 = > . 
> Sw : = - i 2 pe e — a one m 
= ~ — = - + ~ — aw — an va eene > ie ia oo ~ = ~~ ~ - ~ ~ ew - 4 
a _ | bee - = ow ‘i - e a a oan a om —_ 
= an — ss met —— - — el —_ i a head e'* a ~ Sones — =~ ed ~ 
— - . 4 te a -_ ee f if 4 ~ ” ome e el 
—_ J — - amined - ~— ’ - ’ —_ — a one one ee oe 
a — tone “ — “| oe — , — » y ay --~ * —_ = —_ A so _ —_ 4 
. 7 ~ = a a e pat 7 - = 
om > ~_ ~ ' = at a — _ a .) , am i ° — * — c. poy — / —_ 
i 1 ar ie , } - _“ nee L nn na} ue ~3 p—- - ° 5 PE cee sees f . 
a = as —_ ce - j : ‘. iad = o = ad - / = bch —_ | pee ae 
nal ; punt me a 4 f aed re o~ ~— _—v oe ~~ J — * + ae f 
© pel _ ~ um i f — — 4 on - aad , " 4 onan pas — ate ow + jf — j 
~— ver F baw - ~3 . a J — - Fs ted _ nated : ~ au ~ ~ mm . o 
J os — a don P tee wens ~ 4 es 7 = te een, ow “ JS A 
~ y — “eer - we ope —— = ~- 
we . pmaooed = » wt _ 
- 4 _ . a — - 
—s od f ~ , . — y f “ reed . 
- ~ j ae = j - ~ stock 
” ) A. — - P, f roe — pees " = " Fa 
~ ¢ : - o , f / — < = * ~ - D +m j 
~ — = — ~ aaa 4 4 iow f —_ — - , - 
1 Lf MT . ~ . a — j , ~ ’, é—w ms we eo . om 
—? ~ " - f . ; nw ° ; 
= - dese = po 
oe ow _ — d 4 aw te ; — ' ‘ 
* “ ‘ “ - — Ss - t . Bee *F ~ a 
= ’ f « ¢ - m pmpmen 
’ — P — — - aowet oe . 
ona — 7 — . > faween —  - on y 
“ - ed j 4 > cal ~ - - b —— 
=< — y —_ —— ae + = ~ es ‘ _ - 
— 4 - oe poo Pa — , J a ; “ie — -_ 
, es - ‘ a i ~ ‘ - atone j 
— J a = 
. < * om — - ~ ~ 
< - . i ~ pout i ~ 
7 | - ~ . 
r — > al 
o ” “ - 
pee 2 ™ —_ _ enn en 
- eras ne wa a aun ang, 7 
. a ue —_ mn 
pee a = - 
od ° a Do - = 
~ . am a ? ” — be a o 4 
. . - i ~ oo = ~ 
= » . f ; ot — ‘ - ¢~ - iM 
““ > — _ a —— oa . 
; - > de on » @ G . a ~~ + oe -_ 7 ‘ ; 
: “ 


—_ oe nil 


a ee x A Se ete enone.” 2 pee 


aed 


Hu the Supreme Court of the Wnited States, 


OCTOBER TERM, 1886. 


THE KING OF THE BELGIANS, by 
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and others. 


Appellant, 
VS 


THkE KEEPER OF THE COMMON JAIL 
oF HuDSON CouNTY.NEW JERSEY. 
Appellee. 


Memorandum on Motion to issue Special 
Citation, &c. 


i 


. . | 
ion, and forieave 


This isa motion forthe issue of a special eita 
to return the record on appeal at a day within the present 
term of the Court. to docket the enuse, and to advance the same 


by the Court. 


some early dav to be assigned 
The case is an appeal from a final decision of the Cireuit Court 
of the United States for the District of New Jersey, dismissing 
a writ of habeas corpus, and remanding the prisoners In whose 
hehalt and tor whose release if Was issued, to the common jall ol 
Fudson County, New Jersey. 

The case upon the merits involves, as the papers show, a 
yuestion of the highest international concern, and imposes upon 
ye Courts ot the nited States n grave responsibility A foreign 
soverelgon W ith whom the United States is at peace appeals before 
a Federal tribunal of this country demanding, by the writ ol 
habeas corpus, the custody of three of his subjects, arrested and 


confined in DPrsonh, whom. li IS insisted. cl i‘é In 6 COMmManhe l 


9 


— 


amenable to the local law. Obviously. an inconsiderate, hasty 


or unjust decision would lead to the most serious consequences, 
nd, if reparation be not made, be a cause of war. | 

But this motion will be discussed without reference to the 
merits of the main case, and independently of any considera. 
tion of the parties involved. 

We respectfully submit that the motion should ve granted 
asa matter of good practice, and that such motions ought to 
prevail in all cases of appeals in cases of habeas corpus where 
the prisoner sought to be discharged is in custody. 

The usual day for the return of citations upon writs of error 
is the first day of the term, except when the writ is taken upon 
a judgment rendered less than thirty days before the first day 
of the term, 1n which latter case the eitation may be returned 
on the third Monday of the term. 


U. S. Supreme Court Rule 8, p. 5. 

( itations upon appeals are subject ta fhe same rules and reo- 
ulations as those Upon writs of error. 
U.S. Rev. Stats., See. 1012. 


But this Court has made an exception to this gweneral rule in 


i 


} 


aclass ol cases very much less cogently demanding the excep- 
tion than the class of cases to which this case belongs. 

By the act of March 38, 1875, Chap. 137, See. 5, 18 Stat. L., 
470, Congress provided that orders of the Cireuit Courts, dismiss- 
ing or remanding to the State Courts causes moved therefrom to 
the Circuit Courts. should be reviewable on writ of error or ap- 
peal DY this Court. 

Act Mar. 3, 1875, 18 Stat... 470. 


Inasmuch as writs of error and adppeats in the class of eases 
just mentioned, when brought up under the general rule, 
were productive of great and unjust delay, and at the same 
lime deprived the party removing the cause of his right to a 
speedy hearing before the Federal Courts, this Court by its pres- 
ent Rule 32, originally promulgated Jan. 16, 1882, provides that 
citations upon such writs of error and appeals shall be made re- 
] 
le 


turnable atany time within thirty days after date.and also forthe 


, o 
advancement of such causes. 


U.S. Sup. Ct. Rule 32, 


3 


It was not until the act of Mar. 3, 1885, that appeals to this 
Court in cases of habeas corpus were authorized to be brought 
before this Court, and we assume that an occasion had not unt?) 
this time arose calling for the promulgation of a rule governing 
these cases similar to that respecting cases remanded by the 
Circuit Courts to the State Courts. 


Act Mar. 3, 1885, ¥3 Stat. L., 487, amending U.S. 


Rev. Stats., see. 764. 


The reasons for the granting of this motion are specially fore- 


ible. 


First.—The action of the courts and other authorities of New 
Jersey are absolutely stayed pending this appeal, and anything 
done by them concerning the prisoners is declared by law to be 
null and void. ) 


U. S. Rev. Stats.. sec. 766. 


Second [If this motion is not granted the ‘prisoners 
must remain in jail with their case undisposed of, cer- 
tainly until the October Term of 1887, and then, if the cause is 
not advanced. for three years longer, owing to the present State 
of the calendar of the Court 
Lhird. 


if Cannot he ( 


Although habeas corpus isin itself a civil proceeding, 
lenied that this ease 1s essentially criminal in its 
nature, and, therefore, of a class entitled to preference and 


advancement under the general rules of this Court. 


U.S. Sup. Ct. Rule 26. par. ». 


Hourth. A SeErlOuUus international question is involved. dela) 
in the tinal adjudication of which may produce a disturbance of 
the peaceful relations of this Government with a foreign sov 


erelon. 


We, therefore, respectfully submit that the motion should be 
granted ; 
kK, R. (lCOouUD!I RT. 
EDWARD K. JoNeEs. 
‘or Belgium 


Counse! 


‘ ~~ 
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[It was not until the act of Mar. 3, 1885, that appeals to this 
Court in cases of habeas corpus were authorized to be brought 
before this Court, and we assume that an oceasion had not unt? 
this time arose calling for the promulgation of a rule governing 
these cases similar to that respecting cases remanded by the 
Circuit Courts to the State Courts. 

Act Mar. 8, 1885, 23 Stat. L., 487, amending U.S. 


Rev. Stats.. sec. 764. 


The reasons for the granting of this motion are specially fore: 


ible. 


Airst.—The action of the courts and other authorities of New 
Jersey are absolutely stayed pending this appeal, and anything 
done by them concerning the prisoners is declared by law to be 
null and void. 


U.S. Rev. Stats... see. 766. 


Second.—If this motion is not granted the prisoners 
must remain in jail with their case undisposed of, cer- 
tainly until the October Term of 1887, and then, if the cause is 
not advanced, for three years longer, owing to the present state 
of the calendar of the Court. 


Third.— Although habeas CO] pus Is in itself cl elvil proceeding, 
It cannot be denied that this ease is essentially criminal in its 


nature, and. therefore. of a class entitled te 


preference and 
advancement under the general rules of this Court. 


, U.S. Sup. Ct. Rule 26, par. 3. 
frourth.—A serious international question is involved, delay 


in the final adjudication of which may produce a disturbance of 


the peacelul relations of this (;sovernment with a frorelgn SO, 


erelon. 
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Supreme Court of the alnited States, 
OCTOBER TERM, 1886. 


No. 1288. 


THE KING OF THE BELGIANS, 
by Charles Mali, Consul, 
&c., acting for and in behalf 
of Joseph Wildenhus, and 
others, | 


Appellant, 
AGAINST 


THE KEEPER OF THE COMMON 
JAIL OF Hupson’ COUNTY, 
New Jersey, 

Appellee. 


Appeal from the Circuit Court of the United States 
for the District of New Jersey. 


BRIEF IN BEHALF OF THE APPELLANT. 


Statement of the Case. 
This is an appeal from the final decision of the Circuit 
Court of the United States for the District of New Jersey, 


> 


dismissing a writ of habeas corpus sued out by the above- 


named appellant in order to obtain the release of Joseph 
Wildenhus. Giovanni Golubosich and John J. Ostenmeyer, 


alleged to be unlawfully detained in custody by the appellee 


under the authority of the State of New Jersey. 
The writ was applied for upon two distinct grounds: 


7 Y : : +4 ] y ' ry J 
First.—Because the prisoners were in custody in viola- 
tion of a treaty of the United States with the Kingdom of 


7 


Belgium; and 


Seconp.—Because the prisoners, being subjects of a 
foreign power, and domiciled therein, were in custody 
by reason of an act done or omitted under an alleged 
exemption claimed under the sanction of a foreign State, 
the validity and effect whereof depend upon the law of 


nations. 


On the tenth of ()ctober. Lasl Dast, there occurred On 
board of the Belgian steamship *“.Voordland” an altercation 
between the above-named Joseph Wildenhus and one 


Henry Figens, in which altercation Wildenhus stabbed 


? 


Kigens with a knife, from the effects of which the latter 
Soon thereatter ¢ l 


died. Both parties to the affray were at 


the time oft the crew of the al 


ve-mentioned Belgian 
et on ee -_— | oe 
steamship, subjects or the King ol the Belgians, and 


, 


domiuciled within his dominions, and the said Joseph 
Wildenhus ts still such. The affair took place whilst the 
steamship lay in the Port Ol Ne \\ York. moored LO her 
wharf at Jersey City, New Jersey, but occurred and ended 


y below the deck of the ship, without any disturb- 
ance whatsoever of the tranquillity of Jersey Citv. or of 
the ptate, and no person Or persons other than members 


O} the Crew were present, near by. or otherwise COn- 


Record, page 


« 


Notwithstanding these facts the police authorities of 
} 


Jersey City interfered, arrested Wildenhus on the charge 


Cg terete. 


of homicide under the laws of New Jersey, and at the 
same time took into custody, as witnesses of the affair, 
the above-named Giovanni Golubosich and John J. Osten- 
meyer, also of the crew of the said vessel, all of whom 
were committed to confinement in the Common Jail of 
Hudson County, in said State, where they now remain. 


Record, page 2%. 


The consul, Mr. Mali, acting under the directions of his 
Government, demanded the release of all the prisoners 
upon the ground that the offense with which Wildenhus 
stood charged was committed within the jurisdiction of 
the Kingdom of Belgium, and that under the law of nations 
and treaties between the United States and Belgium, he, 
as Consul, had sole authority in the premises. 


Record. pages # o and LQ, 


The demand of the Consul having been refused, an 
application was made by him, at the request and with the 
consent of the prisoner Wildenhus, to the Circuit Judge 
of the Third Circuit, for a writ of habeas corpus. The 
Circuit Judge allowed the writ to issue, returnable before 
the Court at Trenton, on October 15. 


> 


Record, p. 3. 


The matter came on for hearing before the Court held 
by the District Judge of Delaware, temporarily assigned 
to hold the Circuit Court for the District of New Jersey, 
and on the 9th of November, the Court, by that Judge, 
made a final order dismissing the writ and remanding the 
prisoners. 

Record, page 14. 


From this decision the petitioner appealed to this Court, 
which appeal was duly allowed by the Circuit Court. 
Record, page 14. 


We contend that the action of the Court below in dis- 
missing the writ and remanding the prisoners was 
erroneous. 


Brief of Argument, 
The questions raised by the appeal are: 


i. Is acrime committed on board a foreign merchant 
vessel, whilst lying in a port of another nation, by one of 
the crew upon another of the crew, and without ANY dlis- 
turbance of the tranquillity of the port, exclusively cogniz- 
able by the authority of the nation to which the vessel 
belongs, when the right to try the offender is asserted by 
such nation? In other words, is a foreign merchant 
. of law, so far the territory of the 
longs, that. matters happening on 
even while such vessel is lying 


vessel, in contemplatio: 
nation to which she bi 
board, civil and criminal, 
in the port of another nation, (provided such matters do 
not concern other persons than the officers and crew of 
such vessel), are within the exclusive control of the nation 


to which the vessel belongs, when the right to such control 


is asserted? The precise point is not whether a vessel of 
one nation by going into the ports of another nation be- 
comes subject to the municipal laws of the latter, as this 
expression is generally understood to mean. Nor is the 
question, as it presents itself in this case, whether the 
State of New Jersey could take cognizance of the crime 
referred to, in the absence of action by the authorities of 
Belgium. The question (—to repeat it in another form—), 
is Whether a foreign nation, when it may choose to assert 
the privilege, has the exclusive right to control the internal 
order of its own ships, both civil and criminal, even when 


in the ports of another nation, provided the tranquillity of 


such other State be not involved, or persons within its 


jurisdiction concerned ? 


have the Federal Courts of the United States authority by 
the writ of habeas COPpPus BO release a person from im- 


. 7 


risonment by a State in violation of this privilege d 


pa 


2. If the first question be answered in the affirmative, 


The order of the Court below, as well as the opinion of 
the learned Judge, both show that the writ was dismissed 


-) 


5 
on the ground of a supposed lack of jurisdiction in the 
Federal Courts to release a prisoner from imprisonment by 
a State in cases like this. 

Record, pages 14, 11. 


Ordinarily, therefore, the first question presenting itself 
for consideration by this Court is the question of jurisdic- 
tion. But that question is so involved in the merits of the 
case, and, for its proper decision, depends so much upon a 
precise idea of the essential right asserted, that we will 
reverse the usual order of discussion and consider the 
question of jurisdiction last. 


THE OFFENSE IN QUESTION IN THIS CASE IS EXCLUSIVELY 
COGNIZABLE BY THE AUTHORITY OF THE KINGDOM OF BEL- 
GIUM. 

(1.) Under the general rules of international law, to 
which the practice of the United States conforms; and 

(2.) By virtue of treaties between the United States and 
Belgium. 


fe.) 


(a.) The jurisdiction of Belgium ts exclusive under the 
general rules of international law. 


Before entering into the argument, we may premise a 
few general observations: 

Mr. Chancellor Kent, in opening his Commentaries, and 
treating the subject of the law of nations, says: | 

‘¢ When the United States ceased to be a part of the 
British Empire, and assumed the character of an indepen- 
dent nation, they became subject to that system of rules 


which reason, morality and custom had established among 
the civilized nations of Europe, as their public law. Dur- 
ing the War of the American Revolution, Congress 
claimed cognizance of all matters arising upon the law of 
nations, and they professed obedience to that law, accord- 
ing to the general usages of Europe. By this law we are 
to understand that code of public instruction which de- 
fines the right, and De scribes the duties of nations in 
their intercourse with each other. The faithful observ- 
CLIC of thas law IS ESS ntial tO national character aid 
the happiness of mankind.’ 


il Kent’s Com.,. 1. 


Mr. Wheaton. in his work on International Law, says: 


: ? = see 4 a , . at7TaaAWwoO , 
International law, as understood AMON CLVILIZe qd na- 


tion av he defined as eonsistine of those rules of ec luct 
LIONS, NAVY Ve GeHNead aS CONSIStLINGE OL LHOSE TULES OF COL ( 
7 " J . J J ees Pos mS , 
which reason deduces, as consonant fo pUSTLE eC, J rou the na- 
, 7 rhe # ‘ é , oo i | 7 ’ f : 
Lure 7 the SUCLELH EAELESELELMNGY OlitUitYy Lid pie ide iil nations, 


tions AS nay be estab- 


The sources and evidence of international law. aside 
from written conventions and treaties, are the feat writers 
yf authority, showing \\ hat 1S 1 he APPLror ed usage oft lia- 
tions, or the general opinion respecting their mutual con- 


‘ ++] miItinn Anim nN} latipes " : . ' \XT 
iuct. With the dennitions and modimncations introduced by 


_ : ? Ta" ‘4 (N] . 1] " ‘ ~ 4 , — 
nN novnel piace, MY. Unancellol Kent furthe Savs: 


No celvilized nation, that does not arrogantly set all 
rdinary law at defiance, will venture to disregard the 
nse of the established writers on international 
law. Engiand and the United States have been equally 
disposed to acknowledge the authority of the works of 
jurists writing professedly on public law, and the binding 


~~ 


force of the general usage and practice of nations, and the 
still greater respect due to judicial decisions, recognizing 
and enforcing the law of nations. In all our foreign nego- 
tiations and domestic discussions of questions of national 
law, we have paid the most implicit respect to the practice 
of Europe, and the opinions of her most distinguished 
civilians.” 
1 Kent Comm., 19. 


The law of nations is a part of the law of the land, and 
is obligatory upon the Courts of the United States. 
The Amelia, 1 Cranch, 1; 8S. C., 4 Dall., 34: 
Murray vs. The Charming Betsy, 2 Cranch, 
64, 115; | 
The Nereide, 9 Cranch, 3838: 
The Estrella, 4 Wheat., 29s; 
Holmes vs. Jennison, 14 Peters, 540, 569; 
Henfield’s Case, Whart. St. Tr., 49-66; 
7 Op. Attys. Gen. U. 8., 18; Id., 27; Td. 


The modern authoritative writers upon this branch of 
the law, although a different view formerly obtained, are 
very clear and explicit upon the precise question involved 
here. 


ryy — —_ . 1] a, ey 4+. | ] , . ] S 
The general rule is well established, that the vessels of 
, — ' , | 
a nation are to be considered as a part O} its territory, and 
h : _ } Se weed , a > — } } 4 ] ia A th 
1 le persons Ol board o© them are deemed to be within the 


) 
i 
jurisdiction of such nation, and are protected and croverned 


! c ] ] } 7 } 
- ‘ ro { ' , . . ; a 7 , 
bv the laws of the country to which such vessel belongs. 
1 | X ' } 1 
\ ©] wo \\ Ol] \ | i i i ( ’ m ¢ 
ey if 


Le? 4 
Wh i] Int | 1} Lav 
| Kent. Comn 
Crapo vs. Kelly, 16 Wall., 610 
fia fv \h She ed it ‘ 
ay Ri (7eCO})] ( lore Lil LD | (j a 1 
Mr. Polson, in his work on the J Nations, states 
it as an established rule that ‘* the judicial power of every 
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State ”—(with certain exceptions not now pertinent). 
‘“extends, 1. To the punishment of offenses against the 
laws of the States committed by foreigners as well as sub- 
jects within its territory, or on board tts vessels on 
the Oopeit S€as or un foreign ports, and to the punishment of 
piracy and other offenses against the law of nations. 2. 
To all civil proceedings zn rem.” etc., etc. | 
Polson’s Int. Law, 25, (Phila. Law Library, 
vol. 78, O. S.; Vol, 62, N. 58.) 


But the Continental jurists and publicists whose writ- 
ings are in the French language have given this point the 
most thorough and minute discussion. 


M. Massé, in his work on the ‘‘ Commercial Law in its 
relation to the Law of Nations and the Civil Law ” (Sec- 
ond Edition, Paris, 1861), vol. 1, pp. 421, 423, discusses the 
question with great precision and force. He says: 


‘‘ When a crime or an offense has been committed on 
board of a foreign vessel, which at the time of the perpe- 
tration of the crime is at sea near a shore, or In a port or 
a harbor belonging to another power, two principles, are 
in conflict : one which considers a vessel as a continuation 
of the territory of the nation under whose colors it sails, 
and another which attributes exclusive jurisdiction to the 
sovereign throughout the whole extent of his territory. It 
is manifest that in such a case, one of the jurisdictions 
can be maintained only to the detriment of its rival. 

‘The authority is then to be divided, attributing to each, 
all that is necessary for the preservation of its safety and 
its sovereignty, and for that purpose a distinction is to be 
made between crimes and offenses which disturb the order 
of the place where the foreign vessel is, and those which 
disturb only the order of the ship. The former belong to 
ne territorial jurisdiction, the latter are cognizable only 
by the nation to which belongs the vessel or the flag. 

‘‘ This distinction was followed in two remarkable in- 

tances. In 1806, two American ships, the ‘‘ Newton” and 
the Sally,” were alt anchor. one at Antwerp, and the other 
at Marseilles. A brawl took place in the yawl of the *‘ New- 


as 
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fon” between two sailors of that ship; and the mate of the 
‘Sally’ wounded seriously one of the sailors who had dis- 
obeyed his orders. These facts were of a nature to lead to 
criminal prosecutions. A conflict arose between the French 
authorities and the Consuls of the United States at the 
ports of Marseilles and Antwerp, who claimed to have ex- 
clusive jurisdiction over their countrymen. Upon this con- 
flict, the Council of State, on the 20th November, 1806, 
gave an opinion which admitted the claim of the Consuls 
and forbade the French tribunals to take cognizance of 
these two cases, considering that if a foreign vessel is add- 
mitted in a port of the State, it isof right submitted to the 
laws of police regulating the place where it is admitted; 
also that if its crew is amenable to the tribunals of the 
country for the offenses which they there commit, even 
on board the ship, against persons not of the crew, yet it 
is otherwise in case of offenses committed on board the 
foreign vessel by a man of the crew against another man 
of the same crew, because it concerns the internal disci- 
pline of the vessel, in which the local authority should 
not interfere when its assistance is not. called for, or the 
tranquillity of the port is not broken. 

‘A similar decision was rendered in 1837, by the Minister 
of Justice and the Minister of Foreign Affairs in a case of 
poisoning by aman of the crew of another man of the crew 
on board of the Swedish ship ‘** Morsattiéng,” at anchor in 


the Loire. in the harbor of Paimboeut.” 


The Court will also find a most elaborate discussion of 
he subject in M. Ortolan’s work entitled ‘* Regles [Interna- 
tionales et Diplomatie de le Mer.” (4th Ed.. Paris, 1864). 


’ } } . 
p ‘hy ' ~) e) Spi de 
V ol. l., chap. fo. op). y Ay a oe 


Mr. Halleck, an American writer of acknowledged au- 
thority, also expresses a view In accordance with our con- 
tention. After discussing the case of a vessel having on 
board an offender whose crime was commited at sea, and 
the vessel afterwards driven by stress of weather into the 
port of another country, he proceeds: 

‘*But the rule of law, and the comity and practice of 
nations, go much turther than these cases of necessity, 
and allow a merchant vessel of one State, coming into an 


) 
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open port of another voluntarily for the purpose of lawful 
trade, to bring with her, 2nd kee Pp over her toa very con- 
siderable extent. the jurisdiction and authority of the laws 
of her own COUNTTrY, § xcludinge to this extent DV COnSe- 


quence the jurisdiction of the locallaw. This jurisdiction 


i e 
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OT a nation over wus vessets MWihite tYtitg ti U1ie prol { QO} (Lit- 
other is wholly AVceusive., Kor any unlawi ul acts done by 
her while thus lving in the port of another State, and for 
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ll contracts entered WMbto while there wy he) master or ofm- 
Cers, she IS made answerabie bO the taws O] Lhe piace. 
‘ > m ‘3 :; } : nl . 
Nor Li ner master or crew, white on board llth SUCH port 
bre ale the peace of the community ov the commission of 
: : | , i '- . , = . 
crimes, Cah exemption ve ClalmmMecd FOr then But the 
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nations that the French regard it asa positive rule of in- 


ternational law, and the French laws do not hesitate to 
prescribe that when crimes are committed on board a 
v } > ‘ : 4g ~ | i- . 

Wrench vessel 1k a foreign port, bV one of the crew aonmst 


nother Ol the same, the Hy rh N consul IS tO resist the ap- 


lication of the local authorit, tO 7 1) CASE ” 
Halleck Int. L.. 172. 4 


Naa ala , VW nwr 4 y 4 . e 
pee also De ( lel'g et \ allet. (cuide Pratique, 
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tom 1, p. 366: 


De Clerg, Formulaire, tom 2. Pp. 60; 
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‘ Yial ' Pa 4 . 
Kequelme, Derecho Internacional. tom 1, Pp. 
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(f). ) The doctriiv of the general inlernational law is 
also aT areecordanee math thie established practice of the 


United States, 


In commenting on the cases of the ** Newton” and the 
* Sally” referred to by M. Massé in the foregoing extract, 
M. Ortolan in the work iast referred to (Vol. I., p. 272), 
very forcibly and pertinently observes 

‘* These two cases are interesting from another point 
of view which shows that the Americans, contrary to the 
pinion of one of their writers on international law, Mr. 
Wheaton, claim national jurisdiction of offenses com- 
mitted on board of their merchant vessels in a foreign 
port, wnen these offenses have taken place ONY 
the men of the crew, and the tranquillity of the port has 
t been broken: 


fii othe i words thas pniaretlenr POWET 
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Phe action of our Government, through Its ISUIS a 
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leOisiation aAMLPIMINe the princips Of International law, de 
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clared and assented to by the two nations 1n tho Ses 
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The Crimes Act of March 3, 1825, chap. 65, after defin-. 
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he rule in question is stated by Wheaton on page 201 of Lawrences edition, 


and in section 102 of Dana’s edition 


af, 


oy 


ino certain crimes committed at sea and other places 


. ‘ - e . ‘ .s “2 - v Tt 4 v= . 
within the admiralty jurisdiction of the United States, pro- 


1] _— 
OLLIOWS: 

‘“Sec, 5. And be it further enacted, that 1f any offense 
] | : t j : ] 7 ae 17 | ’ }? y Tey | ) cy 
shall be committed on board ot any Snip OYr Vessel, be long- 
Ing to any citizen or citizens of tne United States, while 
es a : sea sis ee ' — 
lying va a port or place within tt jurisdiction Of any Jor- 


( qi state Or Ssovere Lit, by ANY person belonging tO 


od 


the company of said s or any passenger, on any 
other person belonging to the company of said ship, 
or any other passenger, the same offense shall be cog- 
nizable and punishable by the proper Circuit Court of 
the United States, in the same way and manner, and un- 
der the same circumstances, as if said offense had been 
committed on board of such ship or vessel on the high seas, 
and without the jurisdict ion of such foreign soverelen Or 
state; provided, always, That if such offender shall be tried 
tor such offense, and acquitted or convicted thereot. in any 
competent court of such foreign state or sovereign, he 
shall not be subject to another trial in any court of the 
United States.” 


4 Stat. Large, pp. 115-16. 


The Act of 1825 is carried into the present Revised 


Statutes, and the section here referred to reproduced in 


—" ao FQN K|E00 . ~O4r 
sections (80, 53839 and 5345 of the latter. 


Since the passage of the Act of 1825, numerous convic- 
+, —T h; . i } : ’ } 4 n ° ° 
tions Nave been had. in Federal Courts for crimes commit- 
ted on board American vessels in foreign ports. 

see. ATMONS others. us >. VS. Stevens. i Wash. 
U.S. us. Robe es en. Fy. Leo. Obs... 99: 
U.S. vs. Seagrist, 4 Blatch., 420: 


U.S. vs. Bennett. 3 Hughes. 466: 


in the case last cited, the rule is explicitly asserted that 
‘the law of the United States follows an Ameri: an vessel 
vherever she may be on navy igable waters, so that an 
offenst committed OT) board such vesse] 1S an offense 
Lralnst the United States, though thie vessel by tn a harbor 


TLVECr oO] (f fore AGEL, count) i } 
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The Act of 1825 was followed in 1838 bv the instructions 


issued by Mr. Livineston., as Secretary of State. to the 
, Ten C4] br :4 | Sta : APraAlOYN manter 
consuls of the hited States 1n foreign countries. 

f 


. Z } "SWE. : Yeas : ae P 1] rxKT CO « 
Article 36 of those instructions Is as follows: 


» & _ ‘ ° Yo . —- z 7 » * | . 
Art. 36. Where piracy, mutiny, or any other offense 


; a . , —— 1 1 
against the laws of the lL nited States shall have been « 


taking bile Geposiblons necessary tO establish the Tacts, to 


upply to the local authorities for means of ecuring the 
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met 
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oftenders while they rem: 


means of sending them, without delay, to the United 


4 i = — | 
State for trial: and in allsuch cases where the vessel, on 
] } : 4 ; ] 
board which the offense was committed, 1s not bound to 


of the principal witnesses to be sent home with the perso! 

accused: and he 1s, at the same time LO 1 nsmiuit certified 

COptt : OF 1] Tiae (Je) SION rift nas f nrees i { aa to th 
i 

offens in exact detail of all its @ lastan und suc] 


or the ote nde S 
See | > Clonsulat at y ila I larch Y 
1833 

The: position of the U nit | States upo Nis qQueStION Is 
still further shown by a letter written August 1, 1842. by 
Mi Vebster, Secretary of Stat to Lord Ashburton, 
sitish Minister, in the case of th C") We extract 

from that communication the following 
A vessel on. thie Niet seas, VOMIT ULL GAISstaliCe OL a 
maritime leavue from the snore IS LefS al led AS part of the 
territory of the nation to which she belones, and subject 


exclusively to the jurisdiction of that nation. If, against 
17 . > ] , oS ° 
bne will of her master or owner, She be drive n or carried 


} ° } ’ 
nearer to the land, or even into port, those who have or 


\ H ; 

- \ it i ( I} i! - - ~ | 
r i é | \ i t it { > I _ ® 
of 1874 emb«: dy the substance of Article 36 of 18388, in sections 172, 178, 174. 17 
194, 195, 1! 197, 198 and 199 


struggling all the while to 
l high seas, and so within the exclusive 
jurisdiction of her own government, what reason or Justice 
is there in creatin distinction between her rights and 
immunities in a position thus the result of absolute neces- 
sity, and the same rights and immunities before superior 
power had forced her out of her voluntary COUTrSe. 

But, my Lord, the rule of law,and the comity and prac- 
tain c } ] 


tice of nations. go much further than these cases of ne- 


cessity, and allow even a merchant vessel, coming into 


hy open port of another country voluntarily, for the pur 


} | 


poses of la wful bra le. LO bri IZ Wit h her, Al 1c k eep over her 
boa Vel'y considerable extent. the jurisdiction and author- 


ity of the laws of her own country, excluding to this ex 


‘ , : ‘ »* 4° ff } 7 r 

tent. by consequence, the JUrIsaIctlon Ol the local law. A 
] ' . : ] ] > > i. . ” + ©y > : - . > : ‘ " 
ship, say the publicists, though at anchor in a foreign har- 


bor, preserves its jurisdiction and its laws. It is natural 
to consider the vessels of a nation as parts of its territory, 


though at sea, as the State retains its jurisdiction over 
them: and. according to the commonly received custom. 
* 


his jurisdiction 1s preserved over the vessels, even in parts 


: 


—s 


ot the sea subject to a Torelien dominion. 


j { 


his is the doctrine of the law of nations clearly laid 
down by writers of received authority, and entirely con 
5 


rormable, as 1t 1S supposed, wilt 


| the practice of modern 


‘* If a murder be committed on board of an American ves. 
| upon another, or Upon al passenger, 
O} by a Passenoer Oli Oohlle of the crew Ol another passen- 
ger, While such vessel is lying ina port within the juris. 
diction of a foreign State or sovereignty, the offense is 
cognizable and punishable by the proper court of the 
United States. in tl 


peen comm! 


ee 


le same manner as if such offense had 
ted on board the vessel on the high seas. The 
iaw of Englanc is supposed to be the same. 


— 


‘* It is true that the jurisdiction of a nation over a vessel 
belonging to it, while lying in the port of another, is not 


y wholly exclusive. We do not consider or so 


Kor any unlawful acts done by her while thus 
lying in port and for all contracts entered into while there 
Dy her master or owners, she and they must, doubtless, 


./ 


Siam 


] , Af ’ ae bs ; 
be answerable to the laws of the place. Nor, 1f her mas 
ter or crew, while on board in such port, break the peace 
i i 


of the comniunity by the commission Ol crimes. can ex 
emption be claimed for them. But nevertheless, the law 
of nations, as I have stated it, and the — statutes 


ff 4 \ ; ? 
6) | vrovernment founded on. that law, as 1 have 
bd 3 } | = 7 _ , 
referred LO rnem. Snow cnat enlightened na 
, : i] } ’ 1} . 7" — = ee } | 
Lions, In modern times, «do clearly hold that bpne 
° ae ie nd law 2 a ~~ i dail ~ | ks + 
Wurisdiction and laws Of a nation accompany her snips not 
: iia 2  s es ations 
only OVe!] the high seas, but mto ports and NmAarDORS, QO! 


3 
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wheresoever eise they may be watel HOPE, Ol LLIC YVCLIC- 
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a4 . : t ; ’ : cy 4 } sy slat? cy + | " ! } | + 
ral purpose of Froverning and regulating the rights, duties 


‘ . . . > 2» ,* 7 : i ? 
and obligations of those on board thereor, and that, to the 


extent of the exercise of this jurisdiction, they are consid- 
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ered aS parts oO} the territory of the nation herself. 
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Webster’s Diplomat and Otfhelal Papers, D. 
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Krom What has been observed above \' spectfully 
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SULULUOLII ran l POLE I Vnonicn we Conrvell tt} bill be I 
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of the case is abundantly established 
lat 4-5 . | \ 7 | 
lo conclude. w quote the pertinent words Of Sti. § oO1an 
i i 
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men principle established b Drie American L1i¢ 
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‘ i Bs Ss 
; re ] ; oat , 
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authority of bye CCfh eed bi wart Ol Tredtiwes @vVistiiigd hetween 
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lhat COMUHMELTY cri db thie i idle / VF otes 
ray | } 4 
he special provisions OF tH treaties undel nich tnis 


proceeding IS brought are as TOHOWS: 


ARTICLE X1.—‘* Consuls-General. Consuls, Vice Consuis, 


. ] , : - ] : - | 
and ( onsular Agents shall have ex lusive ¢ narege OL tne lll- 


ternal order of the merchant vessels of their nation, and 


™ - : . la” ms ? 7 ate i i e. 
shall alone take cognizance of dliferences Whi h may arise, 
either at sea or in port, between the captains, officers, and 
. " ee 27 ls) | ; b*s ) »} ) *¢) t } 2 
crews, without exception, particularly mn rererence to the 
he execution of contracts. 
Neither the Federal, State. or Municipal authorities, or 
( ourts in the | nited States. norany ( ‘oOurt or authority 1) 


Interfere in these differ- 


' Bk | i¢ — Palo )) 
As the Kinedom of Belgium, in its language, laws and po- 


litical history, isso intimately conne ted with the late King. 


dom and present Republic of France, it may be useful, in 


. i 
order to arrive at a proper interpretation of the Peahh ihe 
of this article of the belgian treatv., to recur to similar 


DrOVISIONS Ti be found in the treaties of Krance with the 


l nited States 


aan + 1, ; ! | ] 
Ih earl St prov On, Upon th ub TecE In Question 1h a 
¢ + + ] i ] ] 
treaty to which the United States was a party, 1s to be 
. } 4 | 
OUHNd IN the Sth Art of the treaty between t! 


. es : }] ‘ ] j ? . - ; » 
ereise police over ali the vessels of Bhnelr respective navlions, 
‘ 


und shall have on board the said vessels all power and 


Jurisdiction In ClVH Matters in all the disputes which may 


there arise; theyv shall have ah entire lhspection over the 
} i y } | —— . De ] ? ° . 
sald vessels, their crew, and the changes and substitutions 
4.7, wesn F's ’ >< ] , ; x * ] 7 } —2 a2 ? 
ther to be madesy TOY Which purpose they Pa \ 20 on board 
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the said vessels whenever they Mav Jucgeze lt hecessary. 
4 17 4 , iT 17 - : 

Well understood that the functions hereby allowed shall 

} ; , - aul | — { } , ’ 

be conned to the interior of the vessels and that they 


shall not take place in any case which shall have anv inter: 


erence with the police of the ports where the said vessels 


ihe same DrOVISION Was 1h substance recnacted bv the 


treaty between th hited States and France of Kebruary 


Ox 


ae 


= 


ee 


938. 1858. The sth Article of the latter treaty is as fol 
lows: 


ARTICLE VIII.—‘* 'The respective Consuls-Generai, Con- 


rr ‘ { } , ene Hes } an 7 ” 
suls, Vice-( onsuls, or Consulta Agents, shall have execlu- 
sive charge of the internal order of the merchant vessels 


of their nation, and shall alone take cognizance of differ- 
ences which may arise, either at sea or in port, between 
the captains, officers, and crew, without exception, par- 
ticularly in reference to the adjustment of wages and the 
execution of contracts. The local authorities shall not. on 
any pretext, interfere in these differences, but shall lend 
forcible aid to the ( ‘ionsuls, when they may ask it. to arrest 
and imprison all persons composing the crew whom they 


ny 


. a. ryv 
may deem it necessary te confine. ‘hose persons shall be 


— 


arrested at tne sole request of the Consuls addressed in 


writing to the local authority, and supported by an official 
extract from the register of the ship or the list of the crew 
and shall be held during the whole time of their stay in 
port, at the disposal of the Consuls. Their release shall 
be granted at the mere request of the Consuls made in 


aaatiat . 4a . eS 3 ‘ ss? ‘ —— j . " 
writing. Phe expenses of the arrest and detention of those 


persons shall be paid by the Consuls. 


| 4 
It will be observed that 1n every substantial respect the 
] { | ? i . ; 1 a 
arbticie ¢ the Belelan treaty now 1n juUeStion Is 1n bhne same 


In commenting upon the l'rench treaties relative to the 
subject in question, M. Ortolan says: 


‘Various public treaties contain special clauses relative 


| 


to the right of police, and of jurisdiction on French me 
chant vessels in foreign POLts. Notwithstanding differ- 
CHICAS ay Elie wording, Lie wiost muporlant and recejl Cre 
drawn 172 accordance with the spirit of A pre Ct Aing prer- 


ciples, that LS LO SU 4, Lil tlie SE1IISEC OF a distinetion to be 

made be faire Cr 67 Limes ()) offense S wh ch do not ¢ rile Ya) be- 
,} . . y . y 

youd fhe tnierior and ay fate Cll MeL OF an Crelv of thie 


vessel. and those which COMCETI tlie police of the pevl [ and 


{8 

compromise its tranquility. Such was already in 1788 

the convention of the 14th November between France and 

the United States.” 
Ortolan, 


Vol. l, 1). 24. 


iplomatie de la Mer,” 4th Ed., 


We contend that the right of the Belgian Consul in the 
present case is, according to a fair and just interpretation, 
to be found in the first clause of the treaty, which confers 
upon him the ‘‘exrclusive charge of the internal order of 


the Hide rchant vessels of hi 1S nation.” 


A striking confirmation of this contention is to be found 
in the very words of an eminent writer from whose works 
we have quoted; and it is a notable coincidence that the 
language of that distinguished publicist and of the treaty 
itself are precisely the same. 

M. Massé, in the passage given in a former part of this 
brief, says: 

‘A distinction is to be made between crimes and of- 
fenses which disturb the order of the place where the 
foreign vessel is, and those which disturb only the cnternal 
order of the ship- }et Ceux qui he portent atteinte qu'a 
ordre enterieur du batiment- . The former belong to the 
territorial jurisdiction; the latter are cognizable only by 
the nation LO which belongs the vessel OF the flag.” 


Massé (SUpra ). 


Further on, in speaking of the cases of the ** Newton ” 
and the ** Sadly,” the same author, after referring to crimes 
that aftect the police of the port, says: 

‘* It is otherwise in case of offenses committed on board 
of the foreign vessel by a man of the crew against another 
man of the same crew, because it concerns the internal 
discipline of the vessel—| parce qu'il s'agit alors de la disci- 
plone tnterieure du vaisseau|—in which the local authority 
should not interfere when its assistance is not called for. 
ur the tranquillity of the port is not broken.” 


Massé, (SUpra y 


Mr, Dana, in the note to that passage in Wheaton’s 
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work, which was afterwards qualified in an article in the 
“Revue Etr. et Franc,” (referred to supra), says: ‘‘ The 
treaty of 1853, between France and the United States, 
adopts, as to private vessels, substantially the distinction 
made in the French law as laid down and explained in sec- 
tion 102. The state of international law on the subject 
of private vessels in foreign ports is judiciously ex- 
plained by Mr. Halleck in his treatise, pp. 171-2, (quoted 
supra). It may be said to be this: So far as acts 
done at sea before her arrival in port, and acts done 
in port, by members of the crew. to one another, and SO 
far as regards the general regulation of the rights and 
duties of those belonging on board, the vessel is exempt 
from local jurisdiction; but if the acts done on board affect 
the peace of the country In whose port she hes, or the per- 
sons or property of its subjects, to that extent the State 
has jurisdiction. ‘The local authorities have a right to 
visit all such vessels, to ascertain the nature of any alleged 
occurence on board. Of course, no exemption is ever 


— 


claimed for injuries done by the vessel to property or per- 
sons in port, or for acts of her company not done on board 
the vessel, or for their personal contracts or civil obliga- 
tions or duties relating to persons not of the ship’s com- 


pany.” 
pee Wheat. Int. L. (by Dana). Note to sec.. 95, p. 153. 


The language of the French treaty here referred to by 
Mr. Dana is precisely the same as that of the treaty with 


Belgium. 


In construing a treaty, courts take into consideration 
the situation of the parties to it, the subject involved, and 
the intention of the parties; and to ascertain this inten- 
tion, WLaAy consider the construction which the parties have 
geven to vt, and what has been their action under tt. 

United States v. Payne, 8 ted. R., 883. 


And this Court has lately held that where a treaty ad- 
mits of two constructions—one restrictive of the rights 


that mav be claimed under it. and the other liberal—the 
latter is 1O be preferred. 
Hauenstein v. Lynham, 100 U.5., 483. 


Now, what was the intention of the parties, and what 
has been the construction placed upon the same provisions 
contained in the treaties with France from 1788 down to 
the present time? 

The answer is to be found in the action of the two 
covernments in the cases of the ‘‘ Newton” and the **Sally” 
in 1806; the enactment of the United States Crimes Act of 
1825; the establishment of the Consular Regulations upon 
the subject in 1833, by Mr. Livingston, the United States 
Secretary of State; and the continuous and unbroken 
practice of the United States and France since, as shown 
in what has been already said above. 

The same view is exhibited on the part of Belgium, as 
evinced in the Consular Instructions upon which this pro. 


ce 
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Ceeaine 18 founded, and which are printed in the Record. 


Can the United States or its Courts deny this interpreta- 
ta nAa4 4 = ba, i ' ] 4 ‘ : 
tion to precisely the same words in the treaty with 


Beloium? 


| | | : ) 
What other reasonable interpretation is to be given to 


lf the legislation of a State in a charter to a municipal 
corporation should grant to it authority to ‘‘ exercise 
police over all” the territory included within its limits, or 


should grant to it ‘‘ exclusive charge of the internal order ” 


of the municipality, could it be reasonably said that limits 


as to the quality or degree of offenses which might be 
committed were Imposed hy sch language? 


C1 Sem 


And yet an argument leading to this result has been 


made in this case. It was admitted by the learned counsel 
for the State in his argument before the Court below. as 
we understood him, that in cases of mutiny or ordinarv 


issaults and batteries, the Consul might have the right to 


interpose; but in the higher grades of crime. such as 


Sis 
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homicide, the right could not be claimed, for in such cases 
the offense must be tried by the local courts. | 

The answer to this is verv simple. The treaty makes 
no such distinction. And if such a distinction had been 
intended it was an easy matter to declare it. 

[If we misunderstood the learned counsel, and if no such 
argument is advanced in this Court, then, as it seems to 
us, the only argument possible to make against the claim 
of the Consul in this case, 1s waived; for certainly the 
provision in question means to confer upon the Consul at 
least some measure Of police power. 

The measure of this authority is the main question in 
this case. 

Applying a reasonable construction to the words of the 
treaty, independently of the contemporaneous state of the 
gveneral international law, they must be accorded some- 
thing more than an ordinary signification. The words, 
obviously, do not mean to confer upon the Consul merely 
an authority similar to that of a parent over his child, or 
a master over his servant, nor the corrective authority of 
a schoolmaster over his pupils. That authority ts pos. 
sessed by the Master of the ship independently of the Consul; 
and if this is all that the framers of the treaty intended, 
then their work was pure superorogation and idle cere- 
mony. 


The other clause of the treaty providing that the Consul 
‘shall alone take cognizance of differences which may 
arise,” is equally against such a contention as that to 
which we have just alluded. 

The meanings of the word ‘“* difference,” as stated by 
Webster’s Dictionary are, ‘*‘ distinction; dissimilarity; dis- 
similitude; variation; diversity; variety; contraricty; d/s- 
agreement ; variance ¢ contest ‘a contention - dispute ; CON- 
troversy = debate : quarrel ; wrangle strife. 

The correlative ‘‘ differends” used in the French ver- 
sion of the treaty, as defined by the French lexicographers, 
is equally strong, if not stronger. 

So that if these words, ‘* disagreement,” ‘‘ variance,” 


‘‘ contest,” ‘contention,’ ‘‘ dispute,” ‘* controversy,” 


‘‘ quarrel,” ‘‘ wrangle ” and ‘‘strife,” had been inserted in 


the treaty itself, its meaning would not have a broader 
effect than it has in its present form. 


Another significant fact tending to show that the 
principle of international law claimed by the United States 

nd conceded by France in the cases of the ‘‘ Newton” and the 
“Sally,” and afterwards embodied in the Act of 1525, and in 
the Consular Regulations of 1833, is now to be considered 
as embodied in the section of the treat ty wit h Belgium pre- 
sently in question, is the modification of the wording of 
Consular Regulations of the United States in their more 
recent form. 

As we have before shown, the principle contended for 
was first embodied in the treaty with France in 1788, but 
it was not until a ciemiaatieiie recent period that it 

came a part of the conventional law between this 
country and other nations. 

Meantime the cases of the ‘ Newton” and the “Sally” arose, 
and were decided in favor of the contention of this govern- 
ment, Congress sre the Act of 1825, and Mr. Living- 
ston issued his Consular Regulations of 1533. 

All these events occurred before the rule had been carried 
into treaties with other countries. 

Hence Mr. Livingston, in 1833, issued his Consular Regu- 
lations in a form assuming the doctrine in question to bea 

ral international law, and claiming 
its recognition independently of any treaty stipulation. 
See Article 36. Consular Regulation, 1833 


4 


principle of the gener: 


\SUpPra 
Since then, however, treaties similar to that in question 
in the present case have been made with many of the 
creat commercial nations of the world,* and the recent 
consular regulations are so framed as to assume that, the 


lreaties embodying provisions upon this subject, have been since made 
follows: Austria, May 8, 1848, Art. 4; Belgium, December 5, 1868, Art. 
Denmark, July 11, 1861, Art. 1; Dominican Re ypublic, February 8, 1867, 
Art. 26; German Empire, December 11, 1871, Art. 13; Greece, December 10-22, 
1837, Art, 12; Italy, February 8, 1868, Art. 11; Netherlands, January 22, 1855, 
Portueal, April 25, 1841, Art. 10, 


-" 


[Those nations with whom we have no specific treaties enjoy the same priv- 


leo Ss under the ‘* most favored nation ‘ clauses of their respective treaties. 


ce 
tad & 
principle being how so well established bv cairventional . 
. . : \ , ey ° ' 
law, if is no longer necessary to embody and cO@ifxat in 
the instructions issued from the Department of Sta /ON fA 


a wt 


The Consular Regulations of 1874 upon this subject, a" 
far as at present hecessary to notice, are as follows: 

172. In the absence of a treaty or convention with the 
power within whose dominionsthe Consul resides, he has 
no jurisdiction over disputes between Masters, officers and 
crew, except a permissory one. 


173. Exclusive jurisdiction in such cases has been con- 
ferred by treaty or convention with several powers, as 
previously enumerated in these regulations. |See section 
34, which includes Belgiur-. | 


174. It is also conferred in the more extended jurisdic- 
tion given by the treaties and conventions with various 
Oriental powers, as already stated. 


175. In come cases this Jurisdiction is limited to disputes 
about wages. In other cases it is extended to all disputes, 
whether growing out of tort or contract. Consuls are re. 
ferred to the terms of th: treaties or conventions in each 
case for the extent of their jurisdiction. A copy of each 
may be found in the appendix. 


194. In some of the conventions or treaties with foreign 
powers (aS will be seen by reference to the text of them In 
the appendix) the Consular officer of the United States is 
authorized to require the local authorities to render forci- 
ble aid, and to imprison the crew, if he deems it necessary. 


ev 


195. He may also in some cases call upon them to ren- 
der forcible assistance for the preservation Or OTraer, and 


keeping the peace. 


196. Reference is made to each particular treaty or con- 
vention for the powers of consuls in each case. 
United States Consular Regulations, 1874. 
We say that these modified instructions show that the 
rule of general international law, originally laid down in the 
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eases of the “Newton” and the ‘‘Sal/y,” and asserted in this 
case. is considered by the [’nited States as being’ embodied 
in all the recent treaties with foreign nations, in which the 
present treaty with Belgium is included. 

If this be notso. then the United States has receded from 
its position in the cases of the “Newton” and the “Sally,” 
and repudiated the Act of 1825, and Article 36 of the Con- 
sular Regulations of 1833. 

There is no evidence to show such recession and repudi- 
ation. 

On the contrary, the tendency. of the whole history of 
the Government has been in the direction of enlarging and 
extending the immunities and exemptions of its citizens 


from the authority of foreign nations.” 


The attidude and action of the Executive Department of 


the Government upon questions of foreign relations 


5 


furnishes a rule for observance by the Judicial Depart- 
ment, and in all cases that may arise with regard to 
questions of international law it is the duty of the Courts 
to adopt the determination of the other branch of the 


Th instances in which the Government of the United States has exhibited 
for the Suppost dd rights and pI 1 lea s of its citizens on board ot American 
\ and in foreign countries would furnish material for an interesting review. 

The resistance of the all red Right of Visitation and Sear h: the surmmary en- 
rcement of the claims of American citizens awainst France by President Jackson: 
iffair of Martin Koszta, in which the rights of American citizenship were so 
rrously ce fended by Mi Secretary Mare Vv. and afterwards by Mr. Webster: 
the Case ¢ f the Creole: the course taken In rega ad to allewed acts ol Injustice done 
American citizens in Cuba,in Mexico and in South Ameriea, and the recent 
se of Cutting—all thes cases are historic, and demonstrate the extreme sens! 
this Government to any infraction of the rights and privileges apper- 
i o American ¢ 
| rine ! ' i ISSeCT HT ¢ } all these euses to 
rn 
Inthe case of Martin Koszta, a Hu e@arian, who had declared in New York 
S Intentiol of bee MOIS al Ame) an citizen, and Who had heen arrested and 
C1 ( La 1 Invraham, the Commander of 
Ay 

n nited States sloop-of-wal St. L appre ared betore the CILY and demanded 
he release of hoszta within three hours, or he would bombard the city. For his 
action in this reward Cay tain Ingraham reeeived the thanks of Congress, and, 
joint re solution ‘ f that bod) ()] Aucust +. iS54 thy President was requested to 

~ I wit | ‘7° 3 i 
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Government upon such questions as the basis of their 
decisions. 
U.S. vs. Palmer ef al., 3 Wheat., 634: 
The Divina Pastora. 4 Wheat.. 52. 63: 
The Santissima Tranidad. fj W heat.. BO oot 
Koster us. Neilson, 2 Peters, 253, 307. 
See also the able review of the decision of the 
Supreme Court of New York in the Mc 
Cleod case, written by Judge Tallmadge and 


published in the Appendix to vol. 26 
Wendell’s hKeports, D. 605. HsS+. 


sale } a ] aia — Rie i coe .. ares ~ 

he learned Judge below, li his OP mio};n, took the rround 

! |  & - hy 395 : ] + — } . 

that the word differences could not be construed to 
? } } ~ 

embrace crimes, because a subsequent clause of the 


treaty provides that the Courts of neither country shall 
On any pretext interfere in such matters, and the treaty 
. . : , { { j ] 

itself omits to provide for a Consular Court, and does 


not in terms authorize the Consul to sit asa COMmMMUtNnge 


The answer to these points is, as we understand thi 
a 
case, Very simple indeed. 
rm elles hae geet a ae oi > oiiaaseieeaillli tial’ 
Phe words neither the kederal, State or muni pal 


authorities or Courts of the United States, nor anv Court 


these differences are framed in the form often used in 
treaties, and are to be taken to have a reciprocal meaning 


They are intended to signify that the Courts of neither 


: 71 - } 
nation will interfere as agaiust the other in such quite) 
ences. 
] } ] 
As f } reument of the learned Jude yunded upon 


Z | 


the absence of a provision for a Consular Court in the 
treaty itself. it will be observed that the Consul does not 
rest this claim upon the treaty alone, but upon the power 
conrerred ibpon him DY the law of his nation as exhibited 


In the Belgian ( 


_ 
on 
—— 
- 
——) 
a 


} : . ; - > ' hy our 
OhHWSUial Regulations, w hide i we 
_ _ _— oo 
and proved in evidence before the ¢ OULrDE DeELOW 
i 
Article 9 of those regulations 1s as follows: 


°° Art. 9 Hixcept In case the peace of the port shall 
have been broken by the event, the consul shall object to 


| 


} 


AL 


authority may make to act In 


all attempt t 
relation to crimes Or offenses committed Ol) board of ra | , 
Relojian vessel. by a man of the crew on another man. of 
. ‘ > : , , 
the same crew, or of the crew oj another Belgian vessel, 
He shall take the proper steps to obtain that the cog- 
nizance of the case be turned over to him, in order that it be 
be ultimately tried under the Belgian laws.” 
Record, pp. 9 and 10 
Acting’ under these instructions, the Consul does not 
claim jurisdiction, but, on the contrary, to hold the 
prisioner, if cause should appear to exist, for the action of 
the home authorities 
Upon this subject we again quote M. Ortolan 
The right of police is distinct from the right of jJurts- 
diction and, as a deciding power, embraces only simple 
measures of discipline and good order, or offenses of sheht 4 
importance: and, relatively to more serious crimes and 
i ; 
offenses limits, itself to the Dow r of ferretting and ascer- , 
taining them, of taking evidence in relation thereto, of | 
having the perpetrators arrested, in a word of doing all 
Lnat is hecessaly LO Ce live} the accused LO the competent | 
tribunals, and to enable those tribunals to decide: this 
night of po ice as to the determination of national sover- 
eienty to which it belongs, should proceed in concert with 
the right of Jurisdiction. : 
en Accordingly, 1h) K'rance, Ss regards K'rench merchant | 
vessels 1n foreign countries, it is regulated so as to har- 
monize with the principles established by the advice of the 
Council of State of 1806.” : 
Ortolan, Diplomatie de la Mer. 4th Ed Vol. yy 
& nN. Yb | 
i 
We cannot imagine that it will be seriously doubted that 
elgium has power te define the authority of her consuls. r 
if so, then that authority can be created outside the treaty y 


1c well AS by it. 


ae ae 
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~ 
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THE FEDERAL COURTS HAVE POWER TO RELEASE THRE 


The writ of habeas corpus is regulated as to prisoners 
’ 4 


in custody under the authority of the States bv Section 


53 of the Revised Statutes of the United States, as fol 


gi bm me 4) ray] ‘ / ey J ; 
mel. ido. ihe Writ otf MaDeCUS CO) Ptts shall bi ho case ex 
tend to a prisoner in jail, unless where he is in custody 


under or DY eolor of the authority of the United States. or 


. | : 1 4 a _ - 7 ; ; . , 
is conimlbtted: Tor Trial before some court thereof: or 1S 1n 
custodv for an act done or omitted in pursuance ofa law 
a 
' | rT i Sf t }? i 7} , . ] . { 
OF thie iLivt LALCS, OF OL clil OTE process, Or aecree OL a 
{ yin i aate 4 + | «1° f ( } Bra | }) Pan | | ) - } , 
{ i] te a i PiFCL eC UL. ris 1m Custody In Vlolation oO] tne 
(Coons IbUTION Or OF a law or Treatv oj} the | nited states: Or. 
y a : . YZ , 
bez) / a bj iO} CIIZell Oi; f POorertdn State (hiidd domiciled 
1 f f } 
Lhe) i/ \ j { / Ie) ny aay (iif (i¢'/] Aoire ()/; CJ isi fled ie, fe) (fii 
j ' j i 4 ; } 
call (JOC LISTIt. | | xP ruthorityr fii i ¢ f ¢ jp? Ofer (ii ()/ 
‘ 4 
enipl ) CHAI iy hiche fhe comniussion or ord Pr. Or SUdzc- 
/ f j j i7 
Civil pi A Miss z j STAT: CP) F444Cte ] COLO) thereo . Liif vVatid 
ity aid f } 4 f tj é/¢) leneid di Madd Thi¢ fesgal fil nations: Or 
i i 9 
; 
Unite itis hn ssarv to bring the prisoner into Court to 


' 7 , aor : . oe , . 7 
che right sought to be exercised by the Consul of Belgium 
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: . ' « + a5 ‘ . , ; Sy = ‘ aoe } 
IS WITHIN the treaty, then nothing further remailmhs to be 


1 


lf we have not shown this, and the Court is satisfied 


: —_ _—* 

that the prisoners are entitled to be released under the 
} 4 : } ‘ 4 ' , . 

Yenerail International law. then the Court Nas powell 

' ? ° ] 

to grant the writ under the fitth claus Or the section 
‘ i ] 

ot the Wwevis L Statutes quoted abov because lt appears 

| 
a Phat the prisoners are subjects of a foreign State, 
| 


6) os 


(b.) That they are in custody for an act done by the 
(fender in custody, while under an exemption from local 
jurisdiction, and that he claims the privilege of a trial by 


ULIC authority of his own government; 


under color thereof. 


ii 


hat this exemption and this priv lege are set up 


the laws of a foreign State; and 


} ryy} ] pe Bs % > ; 4 +4. > 4 {- i. ** ’ 
(a@.) Lhat the validity and eitect of the same depend 

! ] 

upon tne law or nations 
ioe jaw he 5Y i $ — ] ; raf } 6 Te 
SeCCETION , Jo QO} pne Revised STATubes quoted above IS 
i 

‘ | * ’ 1? cy > | ws 4 7 ‘ t 

unded on the Act of Congress, approved August 29 


and @ my 


\ recurrence to the original act will be instructive 1f 
) revision the substance 


= * Se ee Saw fe 
ne act 1s stated as lf restrict7iig t 


the jurisdiction of the 


ae os _ ae 
rai Courts ih sucn Case the original act 1s 1n the line 
- } r _ — . ! 
arging the jurisdictio ecrevorore enjoyed. 
a — 
} . 17 t ’ 1<) » {- ti n<sc e 
he title and full text « bie \ )| S4¥, are aS [It lows: 
r \ 4 4 , ' } —— + . 7 
Chap. CCLV LI. A] Lf » provide further remedial 
7 ‘ : } | : £ ° 
fice in the Courts of the Lnited states. 


j + - 2a i whanawnea 
House O] LEPTeESt HLIGCLL i Les 


» 
, ; P } Y ; fy ; 
Ss 4 sid Lea Nilale .> (>/ AiLET 4 (7 f f CPi4CTT s,S CISN¢ nibled: 


justices of the Supreme Court of the 
uted States, or judge of any District Court of the United 
3. in which a prisoner } confined, in addition to the 


| i ‘ f° _— i } ’ | . ? } ; : : 
OYVrity aireaady conterred DY lav ; hall have power to 
“ A 


nt Writs oL habeas corpus In all cases oT any prisoner 


isoners 1n Jalil or confinement, where h 


. > ? 
\ re he, she or they, 
: 7 } $ ' | in le ~ 
Oo sup 7ects or C1t1Zel of a foreign state, and domiciled 
111 hall he ’ ry} +4 ot 7 > ” ws ] e? : . . 
In. Snatll A COTLUINILLEa (i connned, oO} in custo 7. 
" | Ps ‘> 7 ‘ itl nit i , " : 
>I Or Dy aliy AUtNOrIiLy oO} law. QO} Process founded 


on. of the United States. o1 t any one ot them. for 


n account of any act done, 01 


| , or omitted under any 
ered right, title. authority, pry lege, protection or 


iption, set up or claimed under the commission or 
or sanction, of any foreign state or sovereignty, the 
y and effect whereof d 


lepend upon the law of nations, 
And upon the return of the said 


i 


ree 


te 


~~ 


OE 
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writ, and due proof of the service of notice of the said pro- 
ceeding upon the Attorney-General or other officer prosecut 

ing the pleas of the State, under whose authority the peti- 
tioner has been arrested, committed, oris held in custody, 
to be prescribed by the said justice or judge at the time of 
granting said writ, the said justice or judge shall proceed to’ 
hear the sa 


id cause, and if, Upon hearing the same, it shall 
appear that the prisoner or prisoners is ar areentitled to be 


discharged from such confinement. commitment, custody 


or arrest, for or by reason of such alleged right, title. 
authority, privileges, protectlon Or exXe hiption, SO set up 
and claimed, and the laws of nations applicable thereto, 
and that the same exists in fact, and has been duly proved 
to the said Justice or judge, then it shall be the duty of the 
said Justice or judge forthwith to discharge such prisoner 


or prisoners accordingly. And if it shall appear to the 
id justice or Judge that such judgment or discharge 
ought not to be rendered, then the said prisoner or prisoners 
shall be forthwith remanded: Provided, always, that from 
{ for the Dis 


. } + | - ’ . 5 - : j 4 4 
taken to the Cireulit Court of the United States for the | 


trict in which the said cause is heard: and from the judg- 
ment ol the said Circuit (Court to the Supreme Court QO] the 
United States on such terms and under such reeculations 


j : i} ; H , : — : _ a ; 
and orders as well for the custo l\ and appearance OO] a 


prisoner or prisoners as for sending up 


tribunal a transcript of the petition, writ of habeus corpus 


return thereto, and other proceedings, as: the Judge hear- 
Ine the Sald cause ba V prescribe: and pending such Dro- 
ceedings or appeal, and until final judgment be rendered 


fter final jadg@ment of discharge in the same, 


therein, and a 
any proceeding against said prisoner or prisoners, 1n any 
state court, ot by or under the authority ot any state, ror 
any matter or thing so heard and determined, or in process 
heard and determined, under and by virtue of 


of being 
| - } 
nd VoOld. 


such writ of habeas corpus shall be deemed null 
Approved August 49. 1842.”’ 
5 Stat. L.. p. 559. 


So far as our researches have extended. this act has 


never been judicially construed in any case like the one in 


hand. 


80) 


The legislation arose out of the case of Alexander Mc- 
Leod, a British subject, who was indicted in February, 
i841, at the Niagara General Sessions, of the State of New 


York, and charged with the murder of one Amos Durfee, 


under the following circum stances: During the possession 


by British insurgents of Navy Island, in the Niagara River, 
] 
I 


in 1 
the Colonial authorities of Canada for a ‘ascidinaasiian of 


ie winter of 1837, an expedition was fitted out under 


steamboat, which was suspected to have been used In 
conveying warlike stores to the island. The boat was cap- 
tured whilst moored on the American shore of the river, 
and burnt, and during’ the melee, Durfee, an American 
citizen, was killed. 

The Courts of New York held that McLeod, who was 
charged with having belonged to the expedition, and who 
was subsequently arrested, was liable to be proceeded 
against in that State for both arson and murder. 

The case created great excitement at the time, and 
threatened serious international complications with Great 
Britain. 

The decision of _ Supreme Court of New York will be 
found reported i  W endell, 483 608, and is severely re- 
viewed in an artic let ‘om the pen of Judge Tallmadge, of 
ity, to be found in the 


4° 


the Superior C ourt of New York ( 
append1x ot vol. 26. Wendell. D. bO5. 

The primary object of the bill before Congress, which 
ultimately resulted in the Act of 1842, above set forth, as 
stated by Mr. Berrien, the Chairman of the Senate Judi- 
clary Committee, was to take from the jurisdiction of the 
States cognizance of such questions as those which grew 
out of the McLeod case. 
Congre ssional Globe, od Session, 27th Con- 

gress, p. +44. 


Mr. Choate, who favored the measure, offered amend- 
ments which, from the report, appear to have been in the 
way of enlarging the purview of the original draft of the 
bill, as reported by the Judiciary Committee 
‘ongressional Globe, 2d Session, 27th Con- 
eress, pp. 441, 445, 444. 
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The course of the debate in the Senate is instructive. 
The report of Mr. Berrien’s speech iS, AMONS other 
things, as follows: 


‘* He maintained that the framers of the Constitution, 
In convention, manifested an extraordinary solicitude to 
vest in the Federal jurisdiction the right of deciding upon 
all cases between foreigners and this country, affected by 
the law of nations. It might be asked, was the law of 
nations any part of the laws of the United States? It 
was a question not dependent upon general argument. 
The judicial tribunals of the United States had repeatedly 
decided that the law of nations was part of the code of 
the United States; and this was successfully maintained 
and affirmed in a late case, which would be found in 14 
Peters, p. 569, establishing the proposition that the law 
of nations is incorporated in the laws of the United States; 
and, therefore, the Federal courts have special jurisdic- 
tion over all such cases. This being the case, the bar set 
up by a foreigner prosecuted, against the jurisdiction of 


_the State tribunals, may be pleaded successfully, on the 


ground of the supremacy of the judicial authority of the 
United States, in questions involving the law of nations 
incorporated in the laws of the United States. 

He referred to the sth section of First Article of the 
Constitution, for the authority of Congress to pass any 


law necessary to carry into effect any of the powers 


granted by the Constitution. The question then arose, 
was it the constitutional duty of this Government to give 
a foreigner the protection due to him under the law of 
nations ¢ And this Government having the power to ad- 
minister the laws of the United States, of which the law 
of nations is a part, how could it be doubted that it has 
the right to afford the protection claimed under the law of 
nations? There were other incidental powers, such as the 
foreign power, and the commercial power, all depending 
on the law of nations. There was also the treaty-making 
power, and the war power; the exclusive jurisdiction in 
Admiralty cases—all subjected to the control of the Federal 
Government—showing that the jurisdiction over foreign 
relations, in every possible incident, devolves on this 
Government. 


f the Governme! 


seri and maintain tt 
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states citizens 1n 


zens were denied, on | 


| hose citizens a 


h nations in th 
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‘The conduct of 


the United States 1s bound to as- 


owers for the protection of her 
mv of nations. she is equally 
te the protection to the for- 
to be within the limits of the 
circumstances. He supposed 
. out of the detention of U nited 
and asked, if the release of those 
oof of their peaceful intentions, 
quarrel which might ensue be a 
itioms ~ On the other hand, if 
‘ nthe demand of this (;oOVvern- 
onsequence of the good faith of 
relations belongs to the Govern- 
ite WI th regal (| to these fe relen 
the Congressional legislation in 
Wwtabion 1 hat « cll) De made LO the 
ted States. But the whole legis- 
1c subjected to the action and 
il department. Thus are the 


rs commensurate with each 


liv afhrmed by the decisions 
| 
i riieeé Be) T 

é 4 | SeESS10O)) 2 Th ( on 
| Prt Tes 

th the senator trom Georya 
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itor from Pennsvivania (Mr. 
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as a very important bill. it 


amount Importance to exercise the 


was undoubted] 


constitutional jurisdiction 
sufficient extent 


control the foreign 


t | . ] 7 
f the national tribunals to a 


: : 
yal rT the great ober iS Ol the 


ich is to take charge of, adjust 
ations of the country. He had 


; able to satisfv the Senace that 


consideration Was hol Only constitu- 


ional but indispensible. Before he advanced to the clause 


-_ 


> 
e) 


of the Constitution under which he considered the pro- 
visions of the bill euthorised. he begged leave LO Say that 
this power is consequent upon the functions of Govern- 
ment, deputed by the Constitution itself in other respects, 
and without which the judicial power would be inefficient 
in instances where most needed in support of the har- 
monious action of the Governmert. This view he illus- 
trated by the analogies and undisputed power of the 
judicial department in relation to civil cases between the 
States and subjects of foreign powers. 

‘One great object of establishing the judicial department 
and making it a co-ordinate branch of the Government 
was, that it might promote and maintain peace between 
this confederation and the rest of the world. In referring 
to the Federalist, as an authority for his argument on this 
head, he pronounced a glowing eulogium on the writers 
of that book. He then quoted largely from the book itself. 
The tendency of the quotations was to show that the peace 
of the whole Union ought not to be left in a condition to 
be jeopardized by a fragmentary part; and hence the ne- 
cessity of giving to the judicial department all control over 
both criminal and civil cases between the States and 
foreigners, whose rights may depend on the law of nations, 
or their allegiance to their own governments. He referred 
to the debates in the Convention with regard to the juris- 
diction of the national tribunals, in which it was laid down 
as a general principle that such jurisdiction should extend 
to all cases involving the national peace and harmony. 
He contended from this, that in carrying out the principle 
in detail, the National Legislature was bound to keep in 
view the general object, as far as the letter of the Consti 


tution did not prohibit expressly, and to embrace such 


cases as that of McLeod, which might jeopard the general 
peace. 

‘* He would now proceed to the question, whether this 
power was to be found in the enumerated powers of the 
Constitution. 


“The bill under consideration involved two principles of 
federal power—the law-making power and the right of 
jurisdiction. He put the right to make such a law on two 
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srounds: First, on the general power of Congress to pass 
any and all laws necessary for the execution of enumerated 
powers; and next, on the ground of such a law being 
within the scope of the enumerated powers. These two 
points he argued at great length. He contended that sucha 
law as this contemplated was not only necessary and 
proper, but indispensible for enabling the General Gov- 
ernment to carry out its enumerated powers over foreign 
relations, commerce, trade, peace and war. The Consti- 
tution holds the General Government responsible for the 
peace and harmony, not only of the whole Union and its 
integral parts, but for the preservation of the peace with 
the world. It does not permit a foreign state or a power 
to address itself to a single State of this Union. In all 
cases growing out of external relations the whole Union 
is one and indivisible; and hence, from the very nature 
of its responsibilities for any breach of the law of nations, 
it must be inherentely clothed with the power of provid- 
ing such means, and passing such laws, as may enable it 
to perform its national duties. 


“ , “s “s Y, “s . ‘ 
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‘* He next argued the expediency of the measure. He 
contended that, in every respect, it was better that the 
Federal Government should have jurisdiction over such 
cases as that of McLeod, than that any State should 
exercise it. He contended it would be better for the indi 
vidual accused; for the preservation of peace with foreign 
countries; for the mutual interest of nations, and for 
this country itself.”’ 

Congressional Globe, 2d Sess... 27th Cong., 
p. 489; 


The course of the debate in the Senate, as well as the 
professed object of the Act of 1842, as appears from the 
statute itself, clearly shows that it was the intention of 
Congress to confer upon the Federal Courts the largest 
possible authority in all cases of habeas corpus invoked by 
foreigners in support of the exemptions and immunities 
enjoyed by them under the law of nations. 
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This is also fortified by the broad scope of the language 
employed in framing the act. | 

If the Courts should restrict its meaning, it would ob- 
viously be at the peril of affording every State in the 
Union the means of drawing the whole country into con- 
troversies and ultimate war with foreign nations. 

The learned judge below, we respectfully submit, wholly 
misconceived the general object and purpose of the Gov- 
ernment and Judiciary of the United States, when he held 
that this case should have been presented to the tribunals 
of the State of New Jersey. 

To quote again the words of Mr. Choate (supra), ‘‘ the 
Constitution holds the General Government responsible 
for the peace and harmony, not only of the whole 
Union and its integral parts, but for the preservation of 
the peace with the world. It does not permit a foreign 
state or a power to address itself to a single State of this 
Union. In all cases growing out of external relations the 
whole Union is one and indivisible.” 

The views of Mr. Choate have been sanctioned by this 
Court ina very late case, in which Mr. Chief Justice Waite, 
in delivering its opinion, says: 


‘All the rights of the States as independent nations 
were surrendered to the United States. The States are 
not nations either as between themselves or towards for- 
eign nations; they are sovereign within their spheres, but 
their sovereignty stops short of nationalty. Their political 
status, at home and abroad, is that of States in the United 
States. They can neither make war nor peace without 
the consent of the National Government.” 

New Hampshire vs. Louisiana, 108 U.S., 


90, 


jw 
é 


0, 


By the Constitution of the United States the whole sub- 
ject of foreign intercourse is committed to the Hederal 
Government, and upon all questions relating thereto it 
alone can speak and act. 

This doctrine has been carried to such an extent by the. 
decisions of both Federal and State Courts, that it held that 


a, State cannot even surrender to a foreign government a 


person found within its borders. 
Holmes zs. Jennison, 14 Peters, 540. 
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Lastly. 


We respectfully submit that the decision of the Circuit 
Court should be reverse a and the case remanded LO it with 
instructions to grant the writ | | 

The privilege of a trial by the Courts of Belgium, 
claimed in behalf of the lad whose interests are mainly 
concerned in this case, is no mere unsubstantial, fanciful, 
or illusory fiction. 

If he committed a crime, he did so before the laws of 
Belgium, and not before the laws of New Jersey. 


i 
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He did not go upon the soil of New Jersey and slay one 


of her citizens. 

Nor did he commit on the vessel to which he belongs 
any offense in its tendency or example of a nature to dis- 
turb or demoralize the public welfare of that State, be- 
cause the people of that State would not even have known 
of the affair if the police authorities of Jersey City had 
not interfered. 

What interest, therefore, can New Jersey have in the 
1) inishment of this boy 

On the other hand, if the alleged offender in this un- 
fortunate affair be not surrendered, there will be an in- 
vasion of an established and wholesome rule oft interna- 
tional law, if not a violation of a solemn treaty with a 
foreign power. There will be. furthermore, a denial to 
the prisoner of a trial under the forms of law to which 
he has been reared, for an offense, the nature of which 


| he understood before he committed it only by reference 
| to the law of his own country. 
And it so happens that the trial and punishment of the 


offense in question, under the procedure and vindictive 


low vs. Curtis, 50 N. Y., 
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&. 
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“Sa, 
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sanction of the laws of Belgium, involve essential differ- 
ences from those under the laws of New Jersey. 

We are aware that the existence of foreign law is ordi- 
narily a matter of proof, and we did not prove it in this 
particular, because it is not essential to the main ques- 
tion in this case. 

But we may state, by way of illustrating and enforcing 
the observations just made, that the procedure and punish- 
ment under the laws of Belgium does vary. materially 
—and materially in favor of this prisoner—from those pro- 
vided by the laws of New Jersey. 

The fact that differences in legal procedure in cases of 
crimes, and the measure of punishment prescribed for them, 
as exhibited by the laws of different nations, do exist, may 
be noticed by courts judicially, without proof. 


These differences, as shown by the laws of selolum, as 
compared with those of New Jersey, are principally these : 


1. [tis true that under the law of Belgium, capital punish- 
mont may be inflicted for homicide; but the King, in his 
merey, never allows one of his subjects LO be executed ; 
whereas, by the laws of New Jersey, capital punishment 
is unfailingly inflicted in those cases of homicide coming 
within the degree for which it is provided. 


2. The alleged offender in this case is under the age of 
16 years, and by the laws of Belgium a milder and dif- 
ferent measure of punishment would be inflicted upon 
him, if convicted, than upon an adult; whereas, by the 


law of New Jersey, there is no such distinction. 


3. The means of obtaining evidence are different in the 
In Belgium, evidence in criminal cases 


two jurisdictions. 
the Kingdom ; 


may be taken by commission outside 
whereas, in New Jersey, such means of obtaining testi- 
money is not allowed at all. 

We state these facts by way of illustration only. If the 


Court wishes proof of them, it will be supplied. 
A trial of the accused, under the law of New Jersey, 


7c) 
Te 


would work especial hardship, and probably great injus- 
tice to him. 

The State authorities have seized such witnesses as 
would be of service to convict the prisoner. They, of 
course, did not detain witnesses whose testimony would 
be to his advantage. We do not mean to speak disparag- 
ingly of the officers of the law of that State by saying 
this. It was no part of their duty to detain witnesses for 
the prisoner. But the hardship of the case is just the 
same. 


The crew of the ship is enlisted in Belgium. The ship 


comes to New York, and completes its voyage by return- 


ing to Belgium, where the crew is discharged. This 
wretched boy, unacquainted with the laws of New versey, 
inacquainted with the language, among strangers, and 


unknown, is therefore sought to be called to the bar of 
public justice, to plead to and defend himself against an 
indictment upon a criminal charge of enormous magnl- 
tude, without previous knowledge, actual or constructive, 


of the law he is supposed to have violated, and without 


the legal means of obtaining witnesses for his defense. 


If this is permitted, then there will be violated the spirit 


if not the letter of that fundamental rule of English and 


American law which provides that a person accused of a 


capital or otherwise infamous crime shall be entitled to a 


| 


speedy and impartial trial by a jury of the vzcinage—for 


the VICLNAG »in this case is in the Kingdom of Belgium. 


We do not believe that this Court in a case involving a 


principle of so much importance to the national interests 


t 
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the United States will abdicate its functions as the head 
f a great codrdinate branch of. the Government, by de- 
laring that the Federal tribunals have not jurisdiction 
he writ of habeas corpus in this and similar 
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Appellee. 


SIR: 
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Citv of Washington, District of Columbia, on the 15th day of 
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IN THE SUPREME COURT OF THE UNITED STATES, 


OcTroBER TERM, 1886. 
9 


& 
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5 CHARLES Matt, Belgian Consul, | 
ete., acting in behalf of JOsKPH | 
WILDENHUS and others, ) 
Appellant, | 


AGAINST 


THE KEEPER OF THE COMMON JAIL | 
Hupson County, NEw JERSEY. 
Appellee. | 


UNITED STATES OF AMERICA, 
Southern District of New York. 

EDWARD K. JoNEs, being duly sworn, deposes and says 
that he is an attorney and counselor of this Court, and one of 
counsel for the appellant in this case; that on the 6th day of 
October, of the present vear,whilst the Belgian merchant steam 
ship ‘‘ Noordland ” lay moored to her wharf in Jersey City, in 
the State of New Jerse \ ~, An a tercation took place between two 
of the crew of the said vessel, namely, the above named Joseph 
Wildenhus and one Figens, in which Wildenhus’ stabbed 
Kigens with a knife, from t he ffec ts of whie h he Soon thereafter 
died : that both the said W moet and said Figens were Bel- 
gian subjects and domiciled in the said Kingdom of Belgium, 
and that the said Wildenhus. still is such a subject and so 
domiciled : that the said altercation oceurred, and the said 
crime (if the same should hereafter be determined to be a crime) 


was wholly committed and completed below the main deck of 


. the said steamship ; that none but members of the crew of the 
| said steamship were present at the time of the happening of 
», © . ° va - : , : 1 

he the said affray ; that no violation of the peace of the State o1 

y disturbance of the tranquillity of the port occurred : that, not 
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Nearly all of the authorities referred to in the Appellant’s brief. 


and especiilly the French writers, draw a distinction between 
4 crimes buict tenes + Which disturb the peace of the port Ln those 
which disturb only the order of the ship. The ecounsel’s argument 
Feat } } . . . , . . 7 
IS largely L) ised QO} this distinetion. Massé SaVS That crimes which 
; The puble order is the order of God among men established for 
% Kr a Ve ae ; nore 
the regulation of the general society. The public tranquility is the 
repose of the community coming from obedience to the law of pub- 
” hie order. 
% 


1 Bish. Cr. L. (2d hdit.) OYA. 


All acts, such as riot, rout, unlawful assembly, affray, forcible de- 
tainer, forcible entry, sending a challenge, going about armed to the 
terror ot the people, spreading false Hews, publishing libels, eavesdrop- 
ping, barratry, maintenance and champerty, which disturb the peace 
of the community, are indictable. If one of the crew thus disturbs the 
public peace, it is admitted that the Consul cannot interfere. Even 
the Consular Regulations of Belgium limit his sphere of interference 
by “the peace of the port.” That is to say, a mere breach of the 
peace would estop the Consul from interfering with the local author- 
ities, but in case of homicide he has the right, and under his consular 
regulations it is his duty, to interfere unless the crime is accompanied 
by an actual disturbance. If perpetrated quietly, if the slayer come 
secretly to his work, if the victim meet his death with calmness, then 
the jurisdiction of Belgium is exclusive; but if any noise, accom- 
panying the homicide, can be heard outside of the vessel, to the dis- 
turbance or terror of those who hear it, then the jurisdiction of New 
Jersey is absolute. And is this law? Ay, marry, is it—the law of 


his Majesty the King of the Belgians! 
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Supreme Gourt of the United States, 


OCTOBER THERM, 1886. 


AUGUSTA B. ALLEN et al., ) 
Plaintiffs im Sed 
vs. 
THE ST. LOUIS NATIONAL BANK, 
Defendant in Bee) 


MOTION BY PLAINTIFFS IN ERROR FOR LEAVE TO 
FILE BRIEF IN REPLY. 


4 Sia 
, we 
LA. 


(Lf ck 7 ; 

In this case, argued at the last tefm, but not yet decided, counsel 
for the plaintiffs in error respectfully 4sks leave of the court to file 
a further brief, now prepared and ready for filing, in reply to the 
printed argument of counsel for the bank. 


The following suggestions are submitted in support of this ap- 
plication, viz: that while our learned opponents, when _prepar- 
ing the able and elaborate printed argument submitted by them 
with their brief, had the advantage of having our brief, sent to 
them at their request, in their hands, the three or four days inter- 
val between our reception of theirs and the argument of the case 
gave no opportunity to prepare and print anything in reply; and 
considering the lapse of time since the argument, it is to be feared 
that what was briefly and imperfectly advanced orally, in the few 
minutes left for a reply, has escaped the memory of the court. 
It may be added, that the questions involved are important, and 
it may be surmised, from the continuance of the cause under ad- 


visement, that they have not been found entirely easy of solution. 


The brief which we now ask leave to file has been prepared in 
advance of this application, merely to save time in case it shall be 
received, and not on the assumption that leave to file it would be 
oranted as of course. 

JOHN N. ROGERS, 


Counsel for Plaintiffs in Error. 


Supreme Court of the United States. 


OCTOBER THRM, 1885. 


‘UGUSTA B. ALLEN and 
JENNIE M. CRAWFORD, 
Plaintiffs aT hirror.! 
THE ST. LOUIS NATIONAL BANK, 


Defendant in Error. 


[IN ERROR TO THE UNITED STATES CIRCUIT COURT FOR 
THE SOUTHERN DISTRICT OF IOWA. 


BRIE FOR THE PLAINTIFFS IN ERROR. 


JOHN N. ROGERS, 


Supreme Court of the United States. 


AUGUSTA . ALLEN etal. | 
Plaintiffs in Krror. 
s. | No. 222. 
eee NATIONAL (October Term, 18885. 
DANK, 


Di fendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 


CASE STATED. 


The St. Louis National Bank sued the plaintiffs in error in the 
court below upon a promissory note made by them, for 33,750, 
dated St. Louis,/f.ay 10th, 1878, payable December 20th, 1878, 
to the crder of J. H. Dowell & Co., with interest at ten per 


cent per annum, and indorsed by the payees. (or copy of note, see 


Reeord, pp. 3. exhibit A.). 


After a demurrer to the petition, for want of jurisdiction in the 
court, haa been argued and overruled, the defendants answered 
(record pp. 4-6). As on the trial the facts were specially found and 
spread upon the record, it is unnecessary here to set forth the 
answer at length. The substance of the defense was that the note sued 
on was made by the defendants for the accommodation of the 
payees (who were cotton-factors at St. Louis), to aid them in fur- 
nishing the necessary supplies for carrying on a cotton plantation 
in Arkansas, of which Mrs. Allen and her children were part own- 
ers, with the express agreement that the note should be taken up 
and paid by Dowell & Co., at maturity, out of the proceeds of the 
Cotton crop of sald plantation for 1878, to be consigned tO Dow- 
ell & Co., as factors, for sale. That Dowell & Co. negotiated the 
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signed to J. H. Dowell & Co., were more than sutheient to pay said 


1] } } , } ‘ 1] 
notes and aii other idvane sand charges Ol Dowell W Co. to Alien 


_ . —s 
iI@l) & Dowel] Was hevel 


—y 


W Dowell. The balanee in favor of A 


During 1878, and until March, 1879, Dowell & Co. kept their 
deposit account with the plaintiff bank, and were large borrowers 
from the bank. During that period they pledged a// the cotton 
consigned to them (including that of Allen & Dowell) to the bank, 


» 


as security for loans to them by the bank, in the following manner, 
viz: The cotton heing shipped to them by railroad, they delivered 


the bills of lading, as soon as received, to the bank. who the reupon 


, ° } . , ce * . | > 
VPAVE them credit on their account for fO for every bale OF cotton 


‘esented by such bills, taking Dowell & Co.’s note for the amount, 
payable on demand with interest. The amount so eredited to 


Dowell & Co. would be subject to their check, when and so far as after 


the credit there was a balance in their favor, but their account was 


sometimes largely overdrawn. When the cotton arrived at St. 


; 


Louis it was delivered to a warehouse company, which on receiving 


b 


it issued warehouse receipts therefor, describing it by the number of 


i 


' _ : 
bales and marks thereon, and undertaking to deliver it to the 


} : TT} ae es | oe 
bearer of the receipts on Gemana, hese receipts were delivered to 


I> | y | 4h » 2 ee — . ] 
the bank in exchange for the bills of lading, which were cancelled. 


ills of lading or warehouse 


lt does not appear that either the 
© . , . * . } ¥ 17 ‘ : — _ 
receipts were indorsed in writing by Dowell & Co., or by any one, 


» | t ] } , ' } } g . 
when transferred to the Dank. ihe Dank knew that the business 


* ' 1] _ 4 4 , . *? ] » 
ot Powell X& (Oo. Was ecotron-Tactorave, and understood that the 


cotton pledged to it as aforesaid was held by them as_ factors. 


ee <A 


The bank did not know and made no inquiry as to the ownership 


| 


of any of the cotton, nor as to the particular dealings of Dowell & 


‘ oe } } 4 by . , } , 
Co., with such owners, nor as to the state of the sccounts between 


} , . , }? ‘ 
It qadoes not appear that cotton received by Dowell W Co. 
} 


> 


s* . me s ie © ‘ 7 , } 
irom different consignors was Kept distinct or separate In the pIieages 


| 
i 
| , } 1] . } } 
the cotton of Allen WN Dowell, or any of 16. All the cotton eon- 


ed to Dow I] ve ¢ during the said period, Was =O turned over 


ah = ' . > 1} 
‘he cotton so pledged to the bank was sold in the manner tollow- 


4 


i: Sales were-negotiated by Dowell & Co. by samples. The pur- 


ehnaser always paid the entire price LO the bank, and received from 


it the warehouse receipts for the cotton purchased, on presentation 


i 


t which at the warehouse, the cotton would be delivered. The 
imount received by the bank was credited to Dowell & Co. in their 
iccount, and at the same time, as part of the same transaction, 
Dowell & Co. were required to deliver to the bank their check for 


| 


the amount of their demand notes secured by the cotton, and 


thereby take up the notes. 


‘ 


held about one thousand bales oft coUuton pledged to it by Dowell W 


[In March, 1879, Dowell suddenly died insolvent. Dowell & 


'o.’s account with the bank was then overdrawn. The bank then 


Y 


JP Geom 


F\. 


Y 


<< 


L 5 | 


Co.. but all the cotton shipped by Allen & Dowell had been sold 


4 


/ 


and disposed of as above stated before Dowell’s death. What par- 
ticular sales ineluded said cotton does not appear. The defendants 
had no notice of the non-payment of the note sued on until after 


Dowell’s death. (Par. Sth, pp. 9 and 10). 


These transactions between Dowell & Co. and the bank were 
‘“ secording to the general usage of trade between banks and cotton 


factors at St. Louis.” (Par. 6th, p. 10). 


MISSOURI STATUTES. 


[n addition to the facts proper, the findings set forth (pp. 10, 11) 
certain provisions in the Missouri statutes, in regard to bills of 
lading and warehouse receipts, which were contended by plaintiffs’ 
counsel to have cl bearing On the case 1D their favor. Some bad 
blunders have occurred in printing these statutes in the record. 
We therefore here reprint them in correct form, with references to 
the statute books and pages where they may be found, As this 


court takes judicial notice of state statutes, it was unnecessary to 


neorporate them into the findings, and any errors in the copies 


there found are of no Importance. 


Act of Mareh Ath, 1S69 ( Laws of Missouri. 1869. p. iy Cae # Wag- 
ners Missouri Statutes, 1872, p. 270). Sees. G6 and 7). 

SECTION 1. All receipts issued or e1ven by any warehouseman 
or other person or firm, and all bills of lading, transportation re- 
ceipts, and contracts of affreightment issued or given by any per- 
son, boat, railroad, or transportation or transfer company, for goods, 
wares, merchandise, grain, flour, or other produce, shall be and are 
hereby made negotiable by written endorsement thereon and deliv- 
ery, in the same manner as bills of exchange and promissory notes; 
and no printed or written conditions, clauses, or provisions inserted 
in or attached to any such receipts, bills of lading, or contracts 
shall in any manner limit the negotiability or affect any negotiation 
thereof, nor in any manner impair the rights and duties of the 


parties thereto, or persons interested therein: and every such con- 
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be adjudged eullty of iraud, and shall, On conviction, be punished 

+ > | e » PE vA ° ° . . 

by fine not exceeainge $9,000, or by lpprisonment in the peniten- 
tiarv for a term not exceeding five years, or by both such fine and 


imprisonment. 


Provided, That nothing herein shall be construed to prevent 


| : — , | ’ i - OF 5 | coat f° 
») consignee, Or Other person tawtluily possessed OF sucn Dill Ol 
A 4 


such ! 


a }- | : ; fy = F . 
lading or warehouse receipt, from pledging tne same to the extent 


QO] raising sutheient means thereby to pay charges for storage and 
shipment, or advances drawn Oh such property by the owner or 
' re 


. | s ‘ , . - . ~ } . 
econsignor thereor; and a araft or orde} Ly such owner or consignor 


, . y } ] . . ° , 
ror advanees shall He held and taken to ve written authority. Within 


& the Ineaning’ oO this section, Tol the hy pothecation or such bill of 


¥ ,* ’ . 
madine or warehouse receipt CO the CXTenL, and Ol) 


y . } } f 
the means to meet such draft and to pay sucn treieht 


Or ralsin® 1 | 


ERRORS ASSIGNED. 
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Phe -“e, SO TAr as HOW relied on, are simplv that the eourt erred 
, = nd a -_ eG +] 2 7 mndi aie : 
Ih rendering jJUuayg nent Tor pialpuil Oh the special NHNaGMe’s, and in 
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THY judame nt thereon for the defendants 


ARGUMENT. 
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a aa whet : eee es ! A a » | : 
Oabnk Is entitied to recover agvalpst the aderendants Upon the note in 


(On the forevcoinge tacts we propose to eonsider, first, whether the 
| 
suit, at common law: and seeondly, whether its elaim is In any 
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7 Way fortified by the Missourt statutes nN regard CO bills of lacing 
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and Wal Fehouse rece Ipts. 
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he plaintitl could not recover at common iaw, for the tolliowig 
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first. Che delivery by Dowell W ( ‘oO. tO thie bank OT the bills 


s* } 2 > . , > ° 
ol lading for the cotton, and afterward of the warehouse rece Ipts, 
running to bearer, gave to the bank the control of the cotton, and 
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upon the evidence, the judgment was for the right party, and we 


do not see why it should be disturbed.” 


And again, page 1O9: 


“ We have no doubt that the frets in evidence, and submitted to 
the consideration of the jury by the instructions, constituted even a 
legal defence. If Ross gave to Dowell & Co. his notes to be paid 
by ecotton to be shipped tO Dowel] W Co. to sel] as the factors of 
Ross and Dowell & Co. pledged the cotton and the notes to the bank 
to obtain credit with the bank and to secure their general indebted- 
ness to the bank, and the bank had notice that Dowell & Co. had 
no right to pledge this cotton, and the bank received the proceeds, 
the bank was legally bound to apply these proceeds to the credit of 


Ross. So applied, it paid the notes in the hands of the bank.” 


in Merchants’ National Rank V5. Tie nholm, |Z Heiskell, 20, 
Trenholm, in Charleston, S. C., consigned goods to Trout & Son, 
factors at Memphis, Tenn., forsale on commission. ‘Prout & Son 
pledged the woods tO the bank for their OWD ar bt. the bank Hot 
knowing that the woods did not belong to the pledgors, Afterwards 
the goods were sold by the bank, by the direction of Trout & Son, 
and the proceeds applied to Pay their ar ey to the bank. It Was 
held that Trenholm eould matiutain trover tor the value of the eoods 


against both the bank and ‘Trout & Son. 


[t is not. however, neecessarv to our defenee tn this case to make 

| ° . ; 5 | . 

outa technical CONVETSQUON by the bank. ; ( yur dete née Is not OV Way 
: ‘ : ; : 

of eounter-elaim., ut relies (>?) pa ynreri by Ope reaction of law, as 


shown by the opinion in Ross’ case, quoted supra. 

Fijth. Phe finding (6th. }). lO) that the transactions between 
Dowell & Co. and the bank “ were all aeceording to the veneral 
usave of trade between banks and ecotton-factors at St. Louis “ 1s of 
T 


no Importance, for two reasons. Ln the first ace, fs ros are 


too Vague and indefinite to be COUSLPIt ed as establishing the @XIS- 
tence at St. Louis of a local usage or custom, well known and unt- 
versally recognized as the local law of trade, by which factors are 
empowered to pledge the goods of their principals for their own debts, 


and such pledges treated as valid and effectual against thre principal, 
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cure his own debt or that of another firm of which he is a member, 


than a factor is to so dispose of his prineipal’s goods. 


Rogers VS. Batchelor, 12 Pet., Zl. 
Dob vs. Halsey, 16 John., 34. 
Snaith vs. Burridge, 4 Taunt., 684. 
Brewster vse Mott, 4 Seam., 378. 


Kelley VS, Greenleaf, 3 Story, Q*3. 


But besides this, the note in suit is the individual and separate 
note of the defendants, olven by them tO Dowell wv ¢ /Oeg the firm ot 
factors, cs whom, as such, the eotton was to be consigned, for their 
accommodation, and with express understanding that it was to be 


paid out of the proceeds of the cotton. This was not a partner- 


ship transaction between the defendants and Dowell & Co, 
Phe latter held the cotton merely as factors, just as they 
held any other cotton consigned to them: not at all as 
partners with defendants. And, independent of the law of factor- 
ship or partnership, any disposition of the cotton by Dowell & Co, 
in violation ot their EVPVess agreement with the defendants, tO apply 
its proceeds in payment of the notes, was wrongful. Again, view- 
ing the matter as between Dowell & Co. and the bank: the bank 
did not deal with Dowell & Co. as being owners of the cotton, 
either in part or in whole. On the contrary, it understood (as the 
fact was) that they held it only as factors. It had no special and 
separate dealing with them in respect to Allen & Dowell’s cotton. 
[t neither knew nor inquired the ownership of any particular cotton 
Dowell & Co. pledged to it. [t proceeded on the erroneous theory 
that the ownership and the state of accounts between factor and 
rincipal, were alike immaterial to its rights as pledgee. If it 
seeks now to abandon that position and to rely on Dowell’s author- 
itv as a partner in the firm of Allen & Dowell (on which it did not 
act) it must take as part of its case on that head, that the loans it 
made on the cotton were not to Allen WN Dowell, nor tor their bi li- 

but to J. H. Dowell & Co., a distinet firm engaged in a distinet 
business ; that they were parts of one undistinguishable stream of 
simi ir tTrahsac tions, in which the eotton of Allen W Dowel] Was 
mingled with cotton of numerous other owners, and its identity 
essly lost " and that neither Dowell WN Co., nor Dowell individ- 
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to the manner of negotiation (2.e., indorsement and delivery) and 


not to its consequences. It is clearly shown in Shaw vs. Railroad Co., 
101 U.S., 557, to be impossible to give to the negotiability created 


by this act, all the attributes of negotiable paper at common law. 
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The bank cannot rely on either section of the act of 
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common law powers of a factor, as stated by Kent, and by this 

in Warner vs. Martin, 1 | How., 224 (cited ante), seems too 

require further argument. 

the grounds on which the bank’s case was rested in the argu- 

ment below have now been considered. No opinion having been 
delivered, we do not know what view was taken of any particular 


point by either of the learned judges. 
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Supreme Court of the United States. 


OCTOBER THERM, 1886. 


AUGUSTA B. ALLEN and | 
JENNIE M. CRAWFORD, 
Plaintiffs in Error, 


vs. 
THE STP. LOUIS NATIONAL BANK, 
Defendant in Error. 
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ERROR TO THE UNITED STATES CIRCUIT COURT FOR THE 
SOUTHERN DISTRICT OF IOWA. 


ADDITIONAL BRIEF FOR PLAINTIFFS IN ERROR, IN REPLY. 


JOHN N. ROGERS, 
Of Counsel. 
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he learned counsel for the bank Hirst 1hnsist that the findings of 


fact do not sustain the defence of paym nt. 


But the question IS, do the facts specially found show a valid de- 
fence; not by what particular name that defence can with techni- 
eal ACCUPACY be desertbed, W hat we claim IS, Chat the bank, being 
the holder of the note in sult, OT possession of propercy which, by 
express agreement between the defendants and Dowell & Co., was 
to have been applied to payment of the note, and was substantially 
held in trust for that purpose; that the bank, having acquired no 
valid lien on the eotton for its loans to Dowell & Co., by reason of 


Its knowledge that they held it as factors only, sold it, received the 
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in this ease, and in Laussut vs. Lippincott, are as different as black 


and white; and accordingly the same court which decided the latter 
case afterwards expressly held, in Newbold vs. Wright, 4 Rawle, 
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thereon, and the delivery thereof so endorse! ;” that being ex- 
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pressly required by the second section, as to the mode and form of 


the transfer which is to have the effect therein provided for ? 
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- then delivered to the bunk Wn) Art hange for rhe bills of lading.” 


| ee ae ee aa oe cage ose 
Such are the careful limitations of the findings. In view of the 
capability of the instruments of assignment as at common law, 


without endorsement, and what appears from the cases cited supra 
from the Missouri Appeal Reports, as to the actual use of that mode 
of transfer in St. Louis, it seems clear that no endorsement ean be 
“presumed ” from the mere fact of “ delivering,” as found. 


! 


And we submit that it is also clear that the burden of proving 


= 
. 


endorsement, if material, as of every other fact required by the 
statute, rests upon the party who invokes the aid or protection of 
the statute, which party, in this case, is the bank. The defendants 
part ot their Case, 


~ 


claim nothing under the statute. It forms ne 


They make out (we assume for the present purpose) a clear defence 
at common law. It is the bank which replies: “ Your defence is 
overthrown by the statute.” Surely the bank must prove all facts 
needful to bring the ease within the statute. The fact as to en- 


dorsement or no endorsement was also one presumptively within 


by, the defendants. 


Second Leaving now the point as to the mere form and mode of 


transfer, we come to the more lhiportant and inter sting question, 
4 : } a ] S ] ] ; +S i 
nature and extent of the right intended tO ve conterred 
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by the statute upon the Lransfieree OF a bill Oo} lading Or Warenouse 
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rer bt. tO the specific goods for which it Was Issued, [s it Intended 
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such an rmstrument Conciusive and lidefeasible evidence in 


favor of a transferee there of, of the right or power of the former 
holder and transterer to dispose of the goods, without regard to 
any actual notice Imiparted to the transferee of the true character 
in or purposes for, which he held them? May a mere bailee or 
special agent of the owner (whether a tactor or some other kind ot 
avent in whom. as such, the law vests ho authority whate ver to 
his principal’s woods, nevertheless make a | valid pledge 


pledge 


thereof, by transferring such instrument to a party who knows the 

limited character of his agency? And this, too, although if the 

avent held (instead ot the bill ot lading Or receipt the actual per- 
} t | 
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sonal Possession OF The voods, and attempted to piedge them by de- 
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in exchange for the bills of lading.” 
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endorsement, if material, as of every other fact required by the 
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tO Inake such an Tnstrument conetusive and ndefeasiote evidence 1D 


cl trauste ree Loere of, ot the rioht or power Ol the former 
holder and transteror to dispose of the voods, without regard tO 
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ctual notice Imiparted to the transferee ot the 


held them? Maya mere bailee or 


true character 
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In or purposes Tor, which he 


special agent ot the owner (WW hether a factor Or some other kind ot 
agent), in whom, as such, the law vests no authority whatever to 
his principal’s cvoods, nevertheless make ra | valid pledge 
thereof, by transferring such instrument to a party who knows the 
limited character of his ageney? And this, too, although it the 
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bills of lading, had had the cotton in their own warehouse, and had 
undertaken to pledge it to the bank for these loans to them, by de- 
liverv of possession of the warehouse and all its contents to the 


bank. the Missouri statutes would have had no manner of application 


] } } bd } 
fo the ease, and the pledge, pelne cvoverned DY the COMMon law. 


would have been invalid as against the owners of the cotton. 


What follows from this? The evident and logical consequence 
is (since no new powers whatever are conferred by the act on fae- 
tors, as such, any more than on any other class of bailees or agents), 
that a | pledge by ( factor oft his principal’s coods, by transter ot Lhe 
bill of lading or warehouse receipt which he holds therefor, will 
be valid or void under the same conditions under which such a 
tie lo . made in the Sathe Way D\ ny other bailee, having as between 
hims lf and the owner no power CO pledge, would be valid or void, 


It notiee to the pledvee ot the character of the bailment In the 


— 


} } } 1 } ’ 2 7} . . 1 > 
latter case would render the pledge invalid, SO Will It In the former 


} 


case. And if the pledg 


© — 

= be valid tas contended OV our Opponents ) 
} & : } } } -_ > } } 

notwithstanding notice that the pledgor holds as a tactor only. DY 

Virtue (>] the transcenadenh Owers S MOSsSe( oO be PS LEC j ho qaers 
P the lent wers SU 1 f vested in hold 

a> I >} i > 4 . A ~ | f= . ae 

Of Dilis OF lading and Wal house recel pts, if Would be equality valid, 
° } ’ } } ’ : 

nowever speclat aha Harrow the character and purposes of the 


ledgvor, made known to the pledgee, 


- 
“ 
— 
~ 


lo illustrate this: it has never been sugveested, we believe. that 
ad VW irrehouseman at Common law has any power CO pledge eoods in 
his possession as such. but warehousemen, like other bailees, may 
be entrusted with bills of lading, or receipts issued by other ware- 


: 


? 


housemen, for goods intended to be stored with them. Suppose, 
now, that the cotton pledged DV Dowell & Co. to the bank, instead 
of b Ine shipped to Dowell & Co. under bills of lading running tO 
them, had been shipped by the owners directly to the warehousing 
company at St. Louis, under bills of lading running and forwarded 
to the company, with instructions to store the cotton for aceount of 
ers. Suppose further, that the warehousing company, being 
in straits for money for its own use, had thereupon taken these 
bills of lading to the plaintiff’s bank, and said to its officers: 


“ Here are bills of lading for a large quantity of cotton consigned 
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‘laws of Missouri, 1868, pp. 12 and 13), the passage in question 
read as follows: ‘‘ And any person to whom the same” (2, e., a 
bill of lading or warehouse receipt) “ may be transferred, shall be 


deemed and taken tO be the owner ot the cvoods, etc... therein speci- 
fiel, so far as to give validity to any pledge, lien, or transfer made 
or ereated by such person Or persons.” This, literally construed, 
would only protect a second 1 subsequent transferee of the instru- 


ment.and not the first: which surely could not have been intended. 


In the aet of L869, the words, °° by such person Or persons, were 
true Out, and the words, °*" thereby, as on the faith thereof,” put 
. e ’ ° ° > ’ i, } . . 

in their prace, It would seen, without careful or intelligent consid- 


. } | 
eration how the new patch would fit the old Yvarimnent, or care 


o 


taken 
iton smoothly. The court should hunt for the real and 
substantial intent of the legisiature (iis did the New York court In 
Sfevens vs. Wilson. 6 Hill, 512, 514), without rigidly applying 


rhetorical rules. And for reasons already given, 


’ ree ean tl . ' ft . 
rratmatical or rhetorical 


age ) . 
we submit that the opposite areument is not materially strengthened 


the words, ‘fon the faith thereof,’ by mere vrammati- 
; : ‘ } . 5 > ° 
eal or rhetorical construction, to the written instrument or its trans- 
. ¥> | ° . a4 7 . i é< y i i | 
ler, DV such construction, we take it, thereby and thereof 
, ‘s a thility 
must ve referred LO the Same thing, which excludes rne Poss! LILES 


,* : . i >) } . } : 
of referring “ thereof! to the goods merely. 


Lhe opinions delivered in the leading New Y ork Case ot Sfevens 
Wilson, 6 Hill, 512, 3 Den., 472, construing the third section 
of the New York faector’s act of 1850, expressiv sustain the view 


; : ‘ } } = 
just urged, viz: that the act should not be construed to sustain a 


} 


| saction tainted with bad faith. It should be borne in mind 
that the New York act was properly a “ factor’s act,” and that the 
third section protected the bona fide pledgee ot a factor alike, whether 
the factor was In possession of the woods themselves, or was in- 
4 


trusted with the written tndieia of title —z. e., a bill of lading, 


m-house permit, or warehouse receipt. Mr. Justice Bronson, 


CUuSTO 
he Supreme Court, says (6 Hill, 513): “The defendant insists 
that by virtue of the third section of this statute he ean hold the 


for the amount of his advances to Colgate, the plaintiff’s 


} 
WOOT 
VYOOUS I 


factor, although he knew at the time of making the advances that 


he was not dealing Vi ith the owner of the eoods. Lo that doctrine 


62 — aia . 
[ ean by no means subscribe. The statute was not made to legalize 
° } } } if - P } ; ‘. oar bic ; : ? 
tra ud. but to protect those who ones Ay 1) Neted fn CU pppearances, and 
, ; ,* ‘ t } “4 ‘ i . 
Supposed they were deaimne with the true owner. And atter 


> , 


stating the terms of the statute, he says |). 1+): “The obvious 


e . . : f i } ; } ; : 
meaning is. that the factor or other agent Who has peen entrusted 
° . } » = i’ PVs j s eal ' , " 
with certain documentary evidenee of title, or with the possession 
' ‘ _ tta bYet bk j | | ‘onerkty h; | he leem d {| e =r ; 
il ostensible OWherSs lI} i Lif prop y Silat eC UCCIIC" ae Lule 
+ I 4 : t + | at by y 
a vner. St) ii} 1S nn): i >é 1} PssHiry 1 ¢«) protect rose WhO Nave dealt 


with Dim “upon the faith the reot : that 1s, Upon the Paitin induced 
i 


. P ye . > } , F ' . y - : = — . . 
DV the wual gmdrerd or title that he was the true owne O} the 
9 . ° i] : ’ ] ~~ ‘ 66 | : “— 
property. And again, on the same page, he says: C Is im- 
- P| . : . 

*) 7 j 4] en Ee were ie - 1. f * . 
possivie to suppose that the leoisiature intended to enable the facto 
i ae | 
LU COMM (f jraud Upon iIs prinerpad, e)' pieaging Ol ODTATNINY AG~ 

, | ° - | } ] 
vanees upon the voods for his OWT PUPPpOses, when the pledgee or 
_ makeing the adwane l-new that he was not cle; line wit! t | ; 
Le rson MmanK THY Lit ACV AaAlICCs IM LET VN Ciidt i a ‘ Al ‘= il if 
| 


true owner. 


Chancellor Walworth, who delivered the leading opinion in the 
Court of Errors, expressed the same view of the meaning of the 
section (3 Den., p. 475), adding: ‘ Any other construction of the 
statute would do orreatl Injustice CO the legislature who passed the act 
of 1830, Kor it would authorize the agent or factor to ecommet a 
fraud Upon his principal, with the Ce NNIVAILCE ot the purchaser or 
pledvee who had notice ot the fiduciary character ot the vendor or 
yledvor.” And the judgment of the Supreme ( OoOurt Was athirmed 


, ay . . . i a pyre? | | 
Phe decision in Stevens vs. Wilson has been repeatedly and 
uniformly approved in the New York Court of Appeals. (See the 
. i i | 
. 4 } ; y* 3 1 , *)*) lt . } i ‘ = 
eases cited 1h Tormer briel, p. 2). LC Was a@ISO, AS DeELOT ported 
| i 
" r . = ‘ , ” ‘ r ! | ’ {} 7 " " i + i . ai 
OUT, expressly approvedt OV THUS court. in a case where the LPahisaction 
| 


ueESLION TOOK p 


- 4 } ’ } } 
ace in New York, and was roverned by the 


— 


] y |] Bak lel fae i ea 7 
Ne \V"\ Y ork law. althou rh Lhe HteRrtloh Was the tedera] Court ror 


Pennsylvania Warner VS. Martin. i | How. ZU0Y ° SEE 1), yd ON 
. I 


, . . ‘ E Re F ; } : { ® j ] P . . 
The particular phraseology of the statute, as well of Missouri 
\ 2 y . . 4 si, et } oe i P i me | 79 é | 
as of New Y ork shall] be deemed tO DvD the true owner —* shall be 


deemed and held to be the owner’), is significant, and we think vives 
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strong support to our argument, a.d to the New York decision. 
It is not said * shall be deemed to have authority to pledge or sel] ,” 
or “ to be authorized by the owner to pledge or sell,” but “shall be 
deemed to be the owner.” he opposite argument requires him to 
6 he deemed LO be the owner,” who. as the pledgee knows, Is not 
the owner. The true intent and effect of the act we submit is, when 


the intended pledgee has notice that the party proposing LO pledge 


is not “the owner,” to. put him on inquiry as to his authority to 


pledge, derived from the owber, 


Third. Counsel for the bank argue (p. 41) that the Missouri act of 
March 28th, 1874 (copied in our former brief, p. 6), and cited by 


them as Section 1348 of the Revised Statutes of Missouri. sustains 


the pledge to the bank. The arguinent appears to be, first. that an 
implication of the power of an agent entrusted with a bill of lading 
or warehouse receipt on account of his principal to pledge it (even 
to a person who snows he is not the owner) arises from the penalty 


imposed by the second clause of the section for failure of the agent 


having made such a piedge LO pay over the proceeds LO his principal, 


[t seems strange to argue that the act by implication recognizes 
the power to do what it expressly forbids under heavy penalties. 
The New York courts, in Stevens vs. Wilson, expressly rely on 
the corresponding penal section iu their factor’s act, as affording 
Strong support to their construction of the third section (see 6 Hill, 
p. d!4,0 Den., 475). Under the first clause of the penal section of 
the Missouri act, the agent having pledged the instrument without 
written authority from his principal, could be indicted and punished 
Without proot ot failure LO pay over the proceeds, And even if 
such tailure bad been made an essential element in the crime, all 


that could justly be said would be, that the legislature had not 


thoucht proper to Visit his. misconduct with severe penal conse- 
quences, where, though he had overstepped his authority, his prin- 


cipal, having received the benefit of the money borrowed, had sus- 


sll 


tained no real injury. ln such case the agent mignt have acted 


through misunderstanding of his powers, and with no wrongful 


a 


Intent No sound Inference, we subdinit, can in either view of the 


section be drawn, that the pledge without authority is meant to be 


alidated in favor of the pledgee and the owner turned over to his 


. ee 


; 4 yp ] ThE 
remedy acalnsi the avent. In rect the act makes the ruie more 


. ° ] ] ] | 4 - tear : “WY 
stringent against the pieagee than at common taw, for it requires 
P } ° . 4 ; } ; , 1 boa . tha 1 lec] , 
written authority from the owner to the agent to sustain ent pieage, 

Agcain, 1t Is arcoued that under the proviso Mm this section the 
} | . . | ‘i = ’ | I, se 
pledges to the bank are validated. the counsel here most un- 
} . | : a " » : ; p 
arrantably enlarge the terms of the PrOVISO, representing it as 
/ , : 1}: My > ladin > \araap 
orvinge authoritv to an agent holding’ a DI Oo! lading’ Ol warehouse 
; ] 4 66 hy — le Anna 1 ] } arroa ?? vith rift } iteaty } 
receipt to pledge if ror advances and ecnarves WITHOUT LIMITATION, 
" > ] }° ] © ; 6é 4 , 7 
whereas, the power Is Caretully Hlmnited to pledging to the extent, 
and only to the extent of raising means tO Pay ““ehareges for stor- 


ive and shipment.” or a “or a draft or order drawn by the owner 


ror advances. [onoring aiKke the timitation and the wreten au- 
; . . } | hy } Bie | —_e . ae + i > 
thority, either Dy dratt drawn bv the owner, or othe! document 
; — _- 2 j ; 
emenating trom him, which 1s expressly required to warrant the 
Z i ‘ 1 

] 4. ; | — , . ] j 

te ive in any case, and treating’ the authority conferred as a general 


? 3 ss } } 
v A ¥ ) ee 4 y ot i. ig) 4 } i 3 yy? " ’ ,»% 
AUctnoricy to pledge rOr ChaPrer' and advances, tiie learned COUh- 
? | J | } . , > OFF > 
wr? ‘ " »}* t :) % . ; ’ meat , ‘ ’ i { 
sei argue that the lender of monev on hy oOtheeation of a bill of 
} ] . "; f " | " " : ‘ + | | ; i . i i . : . . ° H 
iaaing or warehouse rect Lp ot, LHOUIT Te KROWS the DOOrrOWe] TO Pe 
} 4 | . . 
iY all agent, Is ¢ Hoicit ti to p71 ES ai [hat rh¢ is { Litt eq] Td) ba} CNV « 
; } + + | , i rit 7 ; 4 > y} } = thy ¢ey4 } . 
‘ hey eat AULDOF!I y ASS | i LA ; CASI i ¢ ‘ eA ' eat J Litt * Bel Oradell : 
} } . s 
, 6 ’ “YY ‘ " . . 
O pay charges and advances. It seems enough to lnswer, frst 
} ‘ i 
, " 7 3 ‘ F ? 7 | } , t cr) ++ > i ‘ . | 
lat 1f the agent 1n fact fi is Written aunthnority re pjulred OV thre 
| 
: +} ' , . : , 
+ , <} s i ey ; . ’ : + 5 . a4 . . 
ict, he Can ready proau It, ANd IT IS hardship on either Darcy 
® i 


\ : | : 1] 
auction, AnHa Set yndly, Lilal cj Lie contenaded Tol WW uld 
' 1] , se 5 t | 
bot ictically annibniiate a rCSLI if Uillis 4 Lae powers oO] SpA hail a Chis 
: ° | ua oa 
. y? 8 ¢ itl | 1] t ] i ’ ‘ 1} t HW t : 
eCncrustet With WOrLis Li re Alii? i i Jan | Pe) | 1 ec %e [pts i ri oet ! Drile- 
ra - is { 
Cipais goods, TO Gispose OF such goods tor their own benefit, as 1 
c>\ ned hy t | ray calwa I tirana } : Ii | . , rs ] + | . i Ss : 4 
mW ie« A peltwuSeL\ oo i til CUULL Silall CONRCIUCE Lat SUCH IS not e 
‘ tot } 
the intent or etrect of the 1} sf ) Ol the act under review, 
we apprehend tne penal section, With Its DrOVISsO, Will not be so ‘ 


construed. | 


4 » 2 re > P 
{nurs 4 se tow w roy m1} sat! rats | 
Fourth. With afew words upon the authorities cited by the 
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Henry VS. Philadelphia Warehouse Co.., Q] Penn. St. 76 (cited 
p. 46), we do not need to impugn. The Louisiana statute under 
which it was decided, contained provisions substantially corres- 
ponding to both sections of the Missouri act of 1869. See 81 
Penn. St., pp. 77 (at foot), 78. The case affords no support 
to our opponents, because the bank which purchased the draft 
drawn on the plaintiff by Vaudry, with the bill of lading for the 
cotton, issued to Vaudry and endorsed by him, attached thereto, 
appears to have had no manner of notice that Vaudry was not the 
owner of the cotton nor entitled to dispose of it, and to have been 
a bona fide purchaser in the strictest sense. A weak point in the 
decision, however (we venture to suggest,) is its treating as imma- 
terial the point that Vaudry (who had bought the cotton as broker 
for the plaintiff, to the knowledge of the vendors), obtained posses- 
sion thereof, so as to be enabled to ship it and obtain a bill of lad- 
ing running to himself, by a delivery which the vendors were 
not authorized by the plaintiff to make to him. ‘The case 
seems, n effect, LO hold that one who has obtained possession ot 
goods wrongfully, may, by procuring a bill of lading or warehouse 
receipt to himself therefor, be enabled by transfer of such instru- 
ment, to convey a valid title to the goods as against the rightful 
owner. This, we submit, is not the true intent of these statutes, 
and so the Kentucky court intimate in First National Bank: vs. 
] 


4 . 
i PO iE Ge 


21 and 22 


os 


8 Ky., 42, in the passage quoted in our former brief, pages 


In Price VS. Insurance Co.., $3 Wis., 267 (the Case chiefly relied 
on by the opposite counsel), there is no doubt a vigorous assault 
made by the learned chief justice on the New York decision in 
Stevens vs. Wilson, but the case hardly involved a decision to the 
contrary, and much less one adverse to our contention under the 
Missouri act. Examination of the Price case will show that two 
distinct statutes of Wisconsin were involved, or supposed to be; 
one, properly a “factor’s act,” being’ an exact Copy of the third 
section ot the New York act, construed In Stevens Vs. Wilson. (See 
this act copied, 13 Wis., page Z8O6, note.) The other act was one 
relating solely to warehouse receipts and bills of lading, and trans- 


fers thereof, substantially identical with the second section of 


the Missouri act of 1869, eacept in omitting the words, “on the faith 
thereof.” or anvthing equivalent thereto. It provided that such 
‘astruments “ mav be transferred by delivery, with or without en- 
dorsement thereof, and auy person to whom the same may be so 


the owher of the voods, 


. } ] oe a oe, F 

transferred. shal] be deems pana takell to be =, 
ete., therein specified, so far as to give \ alidity CO any pledge, lien, 
or transfer made or created by such person OF persons. (See 43 

7° +) j j +) ; ’ $ i] y " ] . ’ ‘ 

\\ IS., pages PSU and ZOl. JLOLE |. i ive COUTS@GCGL say (page 14 ° that 
lL, —— ’ } ho ; (6 5 ; te | f>}) 7 hic stat : . [ t | 7 , le 1& 4 
the writel hereot is Mistaken IN His statemen lat: the laws of 


> 


Wisconsin did not eontain the words Upon the faith thereof.’ ” 


No such statement was made. ne words are hot 1n the warehouse 
receipt act, and that was what was stated. Now, the Price case 
arose upon a pledge by a commission merchant, for a loan to him- 


self. of a warehouse receipt issued by an elevator company for grain 


. . » I } } : } : . 
stored with it, and held by the pledgor ror account of another per- 
° . } 7 } ! ° 
son. lt micht, as 1b would seein, fave veen decided Upon the 
: ] : oe 2a > 
warehouse-receipt act aione, ana did not necessarily call tor an 


interpretation of the other act. 


Yy P —aav.. . ] ! 
Peqram vs. Carson, LQ Bosw.. QU6, cited by the counsel, page 


A” - ? ‘YT, nf t <)} 437% > siti . ’ 2 2 # Lu" J | *) 7) | | 
17. is of no weight as an authority in New York, and much less 


; ” J ° 7 nme ; wii — : | . "y | 
elsewnere, C Was decided 1h a subordinate court, Oy two of the 
. ' e } j > . ; :* i , } . ! } 
SIX judges thereot, against the dissent of another who sat with them 
in the ease, and the reasoning of the mMajyority Opinion is not OnLy 
] . 


- ] . Bae ae ,° a ’ 
auirectis opposed to that of the state court of final resort. in Stevens 


,s 
rey } i] > 1] ° } } ° 
VS. Wilson and the other cases foillowins it, but also to the previous 


} + ’ > } . P . * ‘ = 
decision ra) | tnelr own eourt in Bonito Vs, Mosquera, Z Dosw. LO], 


© > ? j : 4 s , ’ } > . . + 2 ? 

in which a very elaborate and able opinion was delivered by Chief 
. \ | ‘ . | } , ? , : ° 

Justice Duer, and concurred in by all the other judges who sat in 

th, ve ) , ‘ ’ ; ¥)? . ; , ~ : ° 

tne case, Pegram vs. Carson is reterred to in the later ease of How- 


land vs. Woodruff, 60 N. Y., 73 (82), but not with any approval 


of its reasoning, wl 


a 
omy 
a 

- 
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tect overruled bv the decision in 


© 


os 
a 


] 
1ie@ iatter case. 


With reference to the quotation made by our learned friends 
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page 48). trom Pegram Vs f (i“rson, VW aU re the learned judge CX~= 
(Ac « “al is ae 1 _ sit, 

presses apprehensions that he wheels of commerce will move but 


“a 


o “-2-w-oe?” ig . 


ese tr_ 
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slowly ” unless loans may be made to factors on pledge of their 


- we will 


principals’ goods, without Inquiry into their authority ; 
venture to predict that the doctrine for which he contends, if ever 

) ° | } ? > . 
established, will tend to accelerate, not so much the wheels of legit- 
{ 


P ? } 7? > 
mate commerce, as those O1 unhealthy and disastrous speculation 7 a 


is forcibly illustrated by the facts in the case now before the court. 
JOHN N. ROGERS, 


~y y ° : ) . os . ; . 
Counse { ,O7 [ laintiffs ‘AL Error. 
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OCTOBER TERM, 1885. 


Auvegusta B. ALLEN AND JENNIE M. 
: rae ; j 
CRAWFORD, Plaintiffs in Error, NI 99 


VS. ) 


rTy% Y one i a Y ry , A. > ar 4 } 
‘ut St. Louis NATIONAL BANK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF IOWA. 


‘ ) ‘ - i - "hy — -- F 
Statement, Brief and Argument for Defendant 


in Error. 


STATEMENT. 


THE PETITION. 

The St. Louis National Bank, a banking corporation, 
plaintiff below and defendant in error here, brought suit 
against the defendants below anc. plaintifis 1n error here, 
A. B. Allen and J. M. Crawtord, to recover on the note 
set out at page 3 of the record. he note is for $3.750. 
dated St. Louis, Mo., May 1O, 1878, payable December 
20, 1878, and payable to the order of J. H. Dowell & Co. 
The suit was begun December 16, 1880. The petition 
(record 2 and 8) avers that on May 10, 1878, the payees, 


tor value received. endorsed and delivered the note to 


COttLON Tactors 
) a 
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disposed 
credited 
maturity 

I iT ywell 


had 


they 


. Qo » 
tne proceeds Or Th 
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that the 


tation in the year 


turned over by Dowell & Co. 


btedness due or to be- 


; Hs ~ "4 ] , i \ ° + ‘ + | a . 
come due to it from Dowell & Co.: that the bank re- 


. , . : i 5 | ? f° . ] = : . ] : ] e. 11 ; - 
ceived the entire proceeds Ol Salad crop, and had Tull notice 
at and before the time when it so received said crop and 


¥ 7 ce . > P , 
; ' Porm yIvCY ora ‘) { é : 
al] rne tore ‘ Opi fa Lie and that 


the proceeds thereof OI 

: 1 . _ ity | sin lt ann! ] 

the said crop and the proceeds thereot should be applied 
n | oe . ; eis "yy ° +1, « . 

mrst to pay and to take up the Said note: tnat the 

= . . | . : Se } ~ { a7 . , 7 c 

amount so received Dy said Dank trom the proceeds ol 

‘ , , ais . 
and with notice as atoresaid. was much more 
| 


A 4 — od om aa all 1 > 
than sumcent to pay and discharge said note, put tnat 


oe > 
O apply sala proceeds 


° } } 1. , a 7. >= Po os | 
sald bank has wrongiuiiy assumed 


} 7 
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' , ; ; “ , . 
otherwise, and Wrongiully Claims payment O1 said note 


fe * 


47 } _ ] ss ] cs 2. = o, is 
from the detendants: that said Dank, when lt took the 


iven, as hereinbefore stated, and 
® .7 oy + | yr 7 . } rots 1d) +h. , 7+ 7 f ld 
knew of the agreement or understanding that it shoul 
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be pald DY Dowell & Co. out of the proceeds of the Crop, 
j ‘ 4 i 


7 sie F ' ee , : _ SF 7 
that the bank is not a holder of said note in good faltn OL 


ateral security for indebtedness or liabilities of J. H. 
Dowell & Co.. ineurred previous to the transter of the 
note to the bank, and not on the streneth or credit of the 
m7 ¢ 


note: that ee H. Dowell died on or about Mareh o. L879, 


and his estate and the said firm of Dowell & Co. are insolv- 


— 


ent: and that the note sued on has been fu 
satisfied. 
THE REPLY. 

The reply (record 6) denied each and every allegation 
of the answer, and averred that the bank was the holder 
of the note sued on in good faith, and acquired the same 
for value paid in the ordinary course of business, before 
maturity, without notice of any of the facts and defenses 


claimed by the defendants. 
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or so disposed of, the accounts being kept with Allen & 
Dowell in the same manner as with other consignors of 
cotton. 

“3d. The note sued On herein was made and delivered 
to J. H. Dowell, the active member of the firm aforesaid, 
under the name of J. H. Dowell & Co., by the defendants, 
at or about its date, at the request of said J. H. Dowell, 
for the purpose of being used by him and for his accom- 
modation, to enable him to raise tunds to furnish the 
necessary supphes to Allen & Dowell for operating said 
plantation during the season of 1878, and with the under- 
standing between J. H. Dowell and the detendanis, ( dud 
not mith ANY understanding OF knowledge of thi plaintiff } that 
it should be taken up and paid by J. H. Dowell at maturity 
out of the proceeds of the cotton crop of Allen & Dowell 
for that year, when received and sold by J. H. Dowell & 
Co. There was no other or further consideration between 
J. H. Dowell and the defendants for the making of said 
note. The amount of said note was credited by J. H. 
Dowell for J. H. Dowell & ('o., to Allen & Dowell at its 
date on account, and at its maturity was charged to Allen 
& Dowell on said account as though taken up and paid 
by s. H. Dowell N 70. But if IWdS not in fact paid OT take ye 
up. The proceeds of the cotton crop of Allen & Dowell 
for 1878, consigned to J. H. Dowell & Co., were more 
than sufhcient to pay and satisfy the said note, together 
with all other advances and charges by J. H. Dowell & 
Co. to Allen X Dowell. if such proceeds had been applied 
to the payment ot such note. The balance in tuvor of 
Allen WN Dowell On said account Was never paid or settled 
by J. H. Dowell (and the partnership accounts between 
the partners composing the firm of Allen & Dowell have 
never been adjusted and settled.) 

“4th. During the year 1878, and until March, 1879, J. 
H. Dowell & Co. kept their bank deposit account with the 
plaintiff and were a very large borrower of money from 
said bank. During the said period the following transac- 
tions were had between J. H. Dowell & Co. and the said 
bank concerning all the cotton consigned to J. H. Dowell 
& Co. as follows (including the cotton of Allen & Dowell, 
consigned to » 8 H. Dowell X Co. ) The mode ot such 
transactions was as follows: The cotton being shipped to 
J. H. Dowell & Co. by railroad, the bills of lading theretor 
aS soon as received by és. af Dowell & Co. were delivered 
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thereby to pay charges for storage and shipment, or advances 
drawn for on such property by the owner or consignor thereof; and 
a draft or order by such owner or consignor fur advances, shall be 
d taken to be ‘written authority,’ within the meaning of this 
for the hypothecation of such bill of lading or warehouse 
receipt, to the extent, and only to the extent, of raising the means 
to meet such draft,and to pay such freights and storage. ( Laws 1874, 


“7th. At the time that the note in controversy was 
made, another of the same kind was made by and to the 
same parties and as a part of the same transactions, which 
note was at the same time discounted to the bank in the 
same way, and was at its maturity paid to the bank by J. 
H. Dowell & Co.. and charged to Allen & Dowell in ac- 
count with J IT. Dowell & Co. against the proceeds of the 
cotton crop of Allen & Dowell in 1878. 

“On the foregoing special finding of facts, and after 
arguments of counsel for the plaintiff and for the defend- 
ants respectively, the judges being divided in opinion as 


cay 
o whether jud; 


yr t 
= 


reli shall be rendered for the plaintift 
or tor the defendants, it 1s considered and adjudged, in 
accordance with the opinion of the presiding judge, that 
plaintiff do have and recover of the defendants the said: 
sum of five thousand three hundred and seventy-seven 
dollars and eight cents, together with costs, taxed at 
dollars, and have execution therefor, said judgment to 
nt. interest trom date. [It is hereby there- 
ertified and ordered to be entered of record. that in 
| { t | said Cause, ancl ot Lire question what 
judement should be rendered On} the foreroing special 
findings of taet, the 1 


ud@es ot sald cireult court were Op- 
} > 


} . ° . ‘7 Pe. F . , ies 
posed 1h Opinion on the tollowing points, to wit: 
-- i s 


‘“(1) Whether the transactions between the plaintiff 
| ¥ +Y 1 . 
and .J. Hl. Dowell & Co. econeerni 


‘ 


7 


=“ 5 ‘ie F 7 ; 
the bills of lading 


} . } 1 ? ’ be 
Warehouse receipts, and the saies of] eotton. and applica- 
t 


‘ 7 } } ’ , & ¥ ,’ ] = ; x7 . yy 
On OT The proces ds, were valid and effectual in favor of 
| 


— 


} 
I 

ary 2 oi ents | } 4 : s Danes 
the plaintifi and against the defendants at common iaw. 


i 


(2) Whether sueh transactions were or not valid in 


| i I 

; - . ® . Y » ] 7 
favor ol plaintifi as agalnsi the defendants by virtue of the 
. + ‘ os . = = ] Ce 4 ft * ¢ i x ré > 
Statutes ol] Miissour! In respect to ills of iadin’ and ware- 


house receipts, and the transfer or negotiability of such 
instruments, heretofore set torth. 
aa W hether such transactions were valid as to plain- 
tiff against defendants by reason of being in conformity to 
the usage and custom of bankers and factors at St. Louis. 
(4) Whether such transactions were valid in favor 
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of plaintiff as against defendants by reason of the fact that 
J. H. Dowell was a partner in the firm of Allen & Dowell. 
(5) Whether upon the sale of cotton having been 

] ‘ ' 


ll & Co.. as stated in the find- 
ngs, J. H. Dowell & Co. became debtors only ot the COoNn- 
i 


e cotton, and had the right as to plaintiff to 


\ 
finally made DY z. af Dowel 
I 


ee 4 cs . } : , - , a _—— ; > +) 
pay ror this borrowed money out or tne prot eeds ot the 
" = ' , * 
Saie or suen cotton. 
‘(RA\ W — ee nos the judement sl} l 
“(Hh) V ther upon the findings the judgement s oul 
4 e 4 
. > ’ : . 3 , **¢ 
ee for the pialntifti or tor the detendants. 
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BRIEF. ene 


= | 1.—TuHE DEFENSE OF PAYMENT IS NOT SUSTAINED BY THE 
Kacts Founp. 
7 


(See ARGUMENT, post, p. 15 to p. 17.) 


2G reenleaf On Kvidence, Sa16. 

Kingston Bank vs. Gay, 19 Barb. 459. 

Starkie on Evidence, 6th Am. Ed., (1837,) under 
Payment, p. N94, 


[l.—Even IF ALLEN & DOWELL HAD A CAUSE OF ACTION 
FOR CONVERSION OF THE COTTON, IT COULD NOT BE THE 
SuBJECT OF CoUNTER-CLAIM IN THIS ACTION. 


see ARGI r, post, p. 17 te 20 
} * } ) ( >, Fy °2 
(Code ol lowa. S32 2000 DOI, 2002). 


[1 ].— THERE WAS NO CONVERSION SO AS TO MAKE THE 
BANK LIABLE. CoNsIGNoRS’ FAILURE TO DEMAND 
THE GOODS WHILE IN THE HANDS oF THE BANK DE- 
FEATS THEIR CLAIMS. 
see ARGUMENT, post, pp. 20, 21.) 


rT) J , TY gna |. tale 7()S 
£1.00 ff Ue Lurk. Cy Heisk. (US, 


y ry ’ 7 t , ae f oN : , 

. Y nnn [HE DEMAND Notes oF J. H. DoWELL & Co. HAV- 
. aes aloe aa Ps > X (Nay IAT momrmr .mpr ’ NT THE YD 

intu Bl IeN AID ii 4 ti fut kK t(j] Ltii LAATTER ON HEIR 
Derpostr AccoUNT WITH THE BANK. AFTER THE SALE 


) AND EFFEC- 


OF THE CoTTON, SUCH PAYMENT IS VALI 
TUAL, ALTHOUGH DowELL & Co. MAY NOT HAVE BEEN 
AUTHORIZED TO PLEDGE. IN THE FIRST INSTANCE, THE 
Biuts oF LADING AND WaARWHOUSE RECEIPTS AS SE- 
CURITY FOR SUCH DEMAND NOTES. 


incite isiiateiiaaia 7 oo — oe o- OF ) 
(See ARGUMENT, post, pp. 21 to 21, and Cases Ulted, pp. <4, <0, 20.) 
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answer is sustained by the facts as found, the defense in- 
terposed in this case must fail. 

In discussing this branch of the case, we can safely con- 
cede, for the purposes of the argument, that if the facts 
proven had sustained the allegations of the answer as to 
the knowledge of the bank of the arrangement between 
the makers and payees as to the mode of payment, and the 
violation of that agreement with the knowledge of and in 
the interest of the bank, that the plea of payment would 
be effectual as against the bank, provided under such facts 
the bank would be liable as for conversion. In that case 
the bank would have been in the condition of receiving 
in payment of one obhgation held by it, when it knew 
that the money so paid belonged to another, and had been 
entrusted to the party making the payment to be paid on 
another obligation which it held. In such ease the courts 
could on sound principles of law hold that the bank must 
be held to have received. the money for the purposes au- 
thorized and intended by the party for whom it was being 
paid, and the bank would be estopped from asserting the 

But the case is necessarily different when the bank re- 
ceives the money in payment of one obligation, without 
knowledge that it was intended by the owner to be paid 
on another. 

What constitutes payment? Usually it consists of 
agreement between the paying and receiving party. The 
paying party offers the money, the receiving party ac- 
cepts it. If A. owes B. a note and hands him money 
directing that it be applied upon the note, and Bb. accepts 
it, that constitutes payment. The parties agree, and that 


is payment, either expressly or by necessary implication 


from what is done. 
and the other refuse 
which the party havi 
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case, it can be contended with any show of reason that 
the note in question has been paid. The bank knew 
nothing of the agreement as to the mode of payment, 
and did not know that they received any bills of lading 
or warehouse receipts of cotton belonging to defendants, 
and did not in fact receive any belonging to them in their 
individual capacity, but did receive some which belonged 
to the firm of Allen & Dowell, a firm composed of de- 
fendants and three other persons. It does not appear 
that at the time the bills of lading or warehouse receipts 
for the Allen & Dowell cotton were in the hands of the 
bank, that the note in controversy was due. The note 
was not due until December 20, 1878. It does not ap- 
pear that the bank knew when it received the bills or 
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receipts represenune the Allen & Dowell cotton, or to 
What particular notes the proceeds thereor were applied. 
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EVEN IF ALLEN & DOWELL HAD A CAUSE OF AC- 
TION FOR CONVERSION OF THE COTTON, IT COULD 
NOT BE THE SUBJECT OF COUNTER-CLAIM IN THIS 
ACTION. 

lf any lability rests on the bank, growing out of its 
receipt of the bills of lading and warehouse receipts 
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credited them with it on their deposit account, and took 
their notes therefor. These notes were valid, even if the 
alleged pledge of the bills of lading and warehouse 
receipts representing the Allen & Dowell eotton were 
without authority. Subsequently the cotton was sold by 
J. H. Dowell & Co., and the proceeds thereof placed to 
their credit in their deposit account with the bank. 
Thereupon they drew their check on their deposit 
account and paid off their notes. Was not that transac- 
tion valid? Would the bank be prejudiced because it 
knew that the money deposited to the credit of Dowell 
& Co. had come from the sale of the cotton of consignors? 
What were the relations of the parties when Dowell & 
Co. deposited the proceeds ot the sale to the eredit of 
their deposit account? The bank then became the debtor 
of Dowell & Co. for the amount of the deposit. Dowell 
& Co. became the debtor of their consignors. ‘Therefore 
Dowell & Co. had the right CO draw their check Onl the 
bank in payment of their notes, and the bank had the 
right to receive such check in payment of these notes. 


i ) . ? ‘ y 1] ‘ : ] Ld ] 4 = “PB 3 \ . 22 *)6) 
in uwiorse’s well considered work on PANKING, p. “vi 


a , . ; , . \ Y ‘ . ° + 
' + ‘ try ’ \} re\ IT 6 i j x? + hiyir:38 Oni» ’ LO | > ( + | 
YUOl ad W1tD APPLOVAI WY tLilis COUPL ID UU 5 ie OSU, lt 1s 
° 7 
L1Q 
r)> ° 7 | + . } ’ 1 7 
: > ‘ +} ) i aYr rye ‘agave. >} ves va’ 
ru i «A LiL ij | iit normed nands lhl tile Cheech, I) 
' ‘ " . . * : . Oe ¥ +. . | 
} } Y) i , «) y 17 Vasvare T » 7 Imwosty ’ 
aqemands to have it piaced To his eredit, and 18 1ntormed 
' | } } } a c. . 1 3 \ " : 
aatst. + ow ic\y . . + + . im , ! On . + vat . ’ + 
Lilat lt Shictil fe, AAV « LJ I if PLUS any OLAeLP BT 4 CS Us 
P i 
, x =r \ nin YY) , : i | " 4 . 4 4 i . — ls . 
COTLYV ¢ < Ol] , iii' i RPiLaelhUcivail \ AMLOULLUS LO GUeMmMmatntiQinhyY 
‘ 4 . > oe . 
al ¢ I LPaMs] | (] cls 
ey ] | 
é ULV i \ iit ( ( LIL© 
= ] , 1 i I} AG | | © ] pile i 4 { ene Live 
‘ . :, 
DANK S 1nd tO mount wl 4 ul ly 
} ae 
mxXea and rr OCAaADIL 
il . os . > 
" / iB) Lh + ‘  b 
I yy é é fi » oy, tLnis court hormes 


Or 
] aad - . . "* ail i > ee } 7 - J - 
ehant deposits monev with a bank the title to the money 


passes to the bank, and the latter becomes the debtor of 
the merchant to that amount. And further, that deposits, 
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was done, though the name of J. H. Dowell & Co. was 
used. he bank did Hot know where the money Was 
gsoing to, and for aught it knew, may have gone to Allen 
& Dowell. 


Treat the transaction as you may, it remains thus: 
Dowell, a partner of Allen & Dowell, being possessed of 
some firm cotton, deposits it with a bank, receiving $40 a 
bale thereon, and when the sale is finally made receives 
the balance thereof. Must the bank see how the partner 


applies the money? We submit not. 


VII. 

THE MISSOURI STATUTES AUTHORIZE AND VAL- 
IDATE THE TRANSACTIONS BETWEEN DOWELL & CO. 
AND THE BANK, SO FAR AS THE RIGHTS OF THE 
BANK ARE CONCERNED. 


In our view. the construction of the Missouri statutes 


, oe . ' . 
In This case can only become LmMportant in the event each 


il y 4 + regs oS . ‘ = - 
tim 


ro 


~ 
) Seen 2 > ~/ i a e ° . « . 
i s » 7, - ' - e ° i ~ . A j ry > ° f — wed 
t I f Saad pod 1 _ : Jt - % a : gud 
> ae nae — f o , 
a> ~ ye a f . - ~ = J aaa Be ~ 1 
) ‘ _ _ — - 5@ 
‘ a er P—_ Lad ” 3 and “ _ 
= & os oe : - > - ‘ 1 Sp g 
= sian -s _ - ad . aad — ~ - . ~ ~ 
» ~ gues bond 
~ aw — -* > ; q Z 
— = ’ I 
- * _ . l ‘ » . : ~ = + ' . ~ 
4 > a > — a ee e - = : : - ~ 
ww + . ren —o “eg! as J ~ oat 
ow — oo ~ Pied = | -_ “ 2 a . { 
~” ) | aoe . ~~ —— ; me ee ~ > 2 ; I ? 
o — - “ “ ie vise . “) ; 
jound . -_ : = ; D 
e ) f ‘ 2 ’ ; am : > = : : $ 
pt . ~ ~— : ? - > ' : > \ 
eo ; “+ - oF . 
- = Sa ~ - : ; , ‘ f ~ » < f > “ ~ 
ow ~_ ~ — » - “ bs ~ ~ - v see > 
f ' : —— sm. ~—— » 
a tt aa ; o ~ ’ me —| os a - | - 
alll * me yt —" - J 
- KA peo ‘ 5 —s - a. r ed - J] - - ~ 
: . m 7 . rte = ed — — 
ol 7 ‘ f iad —~- eee r * _— > 
— - eal é = C 2 te - ™ = ; 
a ~e am : : 
) 4 : ‘ 
am ~ ~ a Pod i 1 y j ; . = 
oe | — 4 - . , = v 
~~ pw 4 f ? 
4 -—~ wT J a > pe on 
a ~ ii — sits a { = = . ~ < - a . — 
: ‘ = ) - - , = - = =F 
oe, { - nee ~* -_ — osaeail ” ‘ - 
— ‘ = mae et ~~ . * 
wD ~~ = = —— = i a at y ; = 
; - - 2 ~ “ | f ~~ 
~ - a S L “¢ . — | 
4 a ; : ‘ E — - aud 
r a al ™ Z - e —_ 7 mn ~ ~ 
ow ° _ ; - 7 - =! : =e “ ~ ; = ~ 
one ’ e J . s mh 2 ’ : = 
row a a ’ As - 4 C —_ 
- ° | dl - a e - - cam = i? po : 
C) f r - “ * — ” > ~~ - o- — — 
a ra al - e - J — 
° oa a < ~~ = ~ “ a = = - 
ees « “ — . - 
- | ns ” —” * o wet 
oo = ne ~ — ie 1 ; “ : 5 : 
< aot . ~ ¥ P J - : 
ae ~ = — oe 3 ya ; , Y 
‘ — a - is { al 
+ is ~ - _ - : < < = . a ~ 
~ — ; ; if : . - si el Pas en | ~ - <a 
f/f ~ ~ 7) - - : - ~} . 
. ~ ¢ ae “ . w : ~ 
b ” - ‘ a ~ - ” = ae 
> =: rx fi oa 4 / = ~{ ‘ . f “/ 
~ = = aS Ns ar) em _ . 5 
= O "- - . “ < a ~ ~ 
oe of ‘ . , - = oa 4 
eee —_ eel - = e on Pea —= pe te —_ 
. om e - . : ‘ - 4 a 
: - : ; : 7? — _ 
. c ow 1 ; — - : : 
or — - o 5 - : > : : = 
= am af ai . ~ ~ 
: - ) ‘ — oo . 
| ~ - — —_ 
- " - ' 
a , u - 2 
~eo/ a = — r ‘ é n 
= en: : — - o-- 
: - ; " | - = ~ -_ 
. _ dow } — . 
oan am . - 4 » 
= oad , 7 2 
<a ~— : ~ ; 
C ‘ , _ ool 
~ C : . : 
: ow 
) - = = — 
com i > 
+ v + 3 
ern f eZ 1 
. ; > - ; = 
, . —_ 2 A 
4 , 4 ; 
—- 4 s ; 
. ‘ ie : 
: = ¢ : | 
, : ¥ - = 
— -_ 
: . ; eed 
7 f 3 : 
o~ ; 
: | y = . ° . oe - 
- ~~ 
~ 
_ —_ ; : 
: i : - . » ~ on - ~ 
~ = F - y" s : ov 
ound . - . . = . = 
} : , - . < ‘ . 
— = : a , ’ j —_ -_ 
, j e ; ; 
—_ . ais a ~ ” - a ——t 
« . , ~ 
- — o = ’ . o . > j — ~ 
6 ot aw = > ; } 
; R : a ; j . 4 -~ 
. : , ws . ar - J 
— ww = _ s v = f 2 - 
‘ f 
~ ; — 
' ; © ee -e 
. : , > - e I > ; , 
o - > ’ = , ; oar 
> 7 7 
mae , ? 
<7 oo = - . eaten) - = ™ _ 
= . f “ 
oo a - | en) - . - = i -_ od sf Z - 
> g 4 : 
aed - ; 
womens! ll « — ~ zs : , » . ; - 
: ; 2 = — _s i“ 
a - - ior : = 
) ? E : < - - iu _: 
ee - ages = = 
wo el — « ~ 
| ¢ ; : - : “ oe pl 
— ~ 
* by eae 
po : ' 
-— . ° ae - ~~ : 
. = 4 
wont . = S go 
+ . ~~ J 4 f 4 : : 
«~ 


es — 
j 
' 
| 
} 
i 
{ 


cost rn enn eee 


PEPFAR AITO ONE IY 


Or 
od 


other words, the sale of the pledged property was so far 
valid as to pass to the purchaser the lien of the pledgee. 
In section 322, Jones on Pledges, the doctrine is stated; 
and the cases in support thereof cited, that at common 


5 . | 


law there is no substantial difference between the ettect of 


] ] . ) : ] ’ ‘ 7 » € f . XV a! | | * ¢€ ] e 
a pledge made by a tactor and one made by a pledgee. In 
" oo - y Phy » BE £> 2 > «hee \ ore 7 } 
D WITT MS, Sueklina. 1 (). LB. ese). ht Ssit} ie. ae Lor bs Sa i 
ee fl . ‘ | + | ] 7 } ? , ; ] “* 4 i r + I ‘os 
i Alt wat CIC ISIC is (>) pieages D\ ici LOrs, i ric i ¢ lL1IOn 
‘“betw een a Tactor who has Made ad ances OF} the ‘Oods 


. 1 1 ° ’ ’ 
ee , ‘ \ + ; 1? ' ‘ | } 4 } + cy 7 

~<a «A We QI Del be \ bisctlls UISN< Ve Nn ALS ~ on 6 ri ” 

‘ ‘ 

y | ] | | } x 
& & + } 4 . . 4 

C} S., Tom the re LioOhn pet tween pawnee ana PawnDor, 

A 
. ° es ° + ° 

;7 ‘ *s) te, TY , 7? y t* 7 1» . , "> cy) . t TV i an i ‘i ‘ e “6 Tt 

Judo , rORY,. Writing 11) revardad LO LEILIs Mia CE - é YS; l 


“"is not easy To point out any substantial distinetion De- 


' > ’ , 7 *93 
es , +1 ‘ + ' ; t 
Lween rne Casé Oo} a PICU ICE ana Live Cad oO] < ven 4 gt 
5 .y ¥ ' 
{| ! ~ +) 1] | r y > , 7 ’ ’ | f\ Vy 
( Dalilli., Ouile| rrowever, tO} Lie purposes Ou! 
7 > . * ¥ 1] 
“) ey : ) ) ' sii 
argument 1n this case, We Go not consider 1t specially 
7 7 | ) . 
7 . } \ > \ ; é)} 
material whetner the common-law ru gid not permit 
+ } * ’ T } - \ a > ‘)) | 7» 1) Tey > lA a 
Lilt ) 2, PICag™ UTC cul ( i \ SLALI ‘> Or a jar '- 
‘ » 
. ' ; ] + , + > 
mit him Oo piedge to the extent of his ad nees and 
enaro 
’ , . 7 Me 7 
i hie ( »y*s a TS 1})} weenee ate ana ? ( \¢ ‘ =~ iTeS 
: } } 
OT ( CJ riLeqd “AT S Are not ! Ss | lel ( {) if 
x , ’ ' 
i + " 4 
Tie Cyvrieé CQiIIPeCi \V I tee: Lc1CV a tia ()j iiiddt s Lf (-\ - 
, | 7 ; 
o 4.1 - ° 
Lt na : ( Wel J] Ct . ra LQ] ] UI > 
; ° 
beyond their mmon-lav vers, al o attord pt C- 
PTs h ] 7? y y +7 + | , . ] - t {7 | 
LIOTL LO LHIOSE GCailtiY: VW Lb (HCI ‘ ‘ LriOT ( 
by t COM Mon 1aw. 
= 4 wea ram ol ‘; ; | i 7 
Speaking of the general purpose of the factors’ act, 
A s + 
| eS >] loa “svytrage 
JOHnes ON Ft leadaVes says: 
y occ ryyy ,> : | > a 
a ’ ‘ , ’ . ‘ ei . ) ? + ‘ c 
SEC. eJeded. Che purpose Ol] the rac LUIS Af | ix LU a O1d 


the iIneconvenlenees to trade and commerce which were 


Ca Rd ney 9D ae 


found to attend the general rule of the common law, that 
he who deals wit! mandato. ean obtain from him 
no better title than his mandate enables him CO bestow. 


= 
oe 
— 
— 
~w 
~. 


T> ’ z . " ’ 3 * i on - ss 
*"“petfore tne passing of the factors’ act, says Baron 
s 


b ths e- va) ‘ ' 1] = > * . ‘) es > y 7. 
Parke, ‘it was clearly settled that a factor or agent fot 


ale had no power to pledge, whether he was in posses- 


4 


ier Ol 


a> 
—) 


, 
+ i 


ne gcoods tl 
the goods, and even though the symbol might bear on the 
face ot It some evidence ot the property being in him- 
| | of lading in which he was 


] 
a,’ The several | vetors’ acts, though 


COns onee OT indorsee. < 
73 , . . 1 
not all in the same terms, agree in their general purposes, 
, ° a e 7; | ° ‘ _ " ois a P ‘ “o> s 
which is to enable third persons to deal with an agent 


1 soods. or with the documents of title to 


> 


ie, aS tTnou 


‘The ceneral rule of law is, that, where a 


J 
gxoods, for sa 


the GCOOUS. ra i 
. eo * e 7 7 7 . 1° e 
. : ; oe ’ <* cy yf . 3? + ‘. j ’ } a | t é y 
person 18 decelved Dy anothnel into believing that he niay 
5 ‘ ‘ « 
Faly - ~~ cyitl mWrANnNAYt } , hy \6 va t | oO | QQ ) = Lag } . re n 
Safety adeal Wilth property, ears TNE OSS. UNHICSS fle Ca 
‘ i i 5 
\ | . , , | , 
ha 1} } hyxr +] 9 4 \o 4+ , 
Snow tnat Ne .f ~ ny] eg py The ane Of th« rrue owner, 
rTyVi } ee i. A : 4 aie ] = oak | , i= a | 
‘he meorwsiature seem to us TO Dave wished tO make 1t the 
, | °. | } . | 
iaw, that, where a tinra person has 1ntrusted voods O] the 
enn ae TIT vocds TQ } 1 T ho 1?) the 
QOCUTIL« ) ( FU) ( i < i aoeciite VW . iil iiit 
} } 
| tI rss f a = ¢ ~ ()}* byi¢ (i § ore at OK iS, he 
' | , : } ’ 
Shroud ( Cit i y\ Ltia < CO lave musied any one 
} } a , ‘ . : 
‘4 t) ) PO j } ‘i j - 4 ’ | , 4 *i r)7 wy rate mw, ‘) ure} ase 
YY ZI { ave i < o bile chIIXl bLiCLIN' aA ull a4 
iro li } } it Cl) { 4 trial at \\ cbs 
ne LU r te ) re the advan 
ry ‘ 4 { ro | 
Pye ‘ } | { } ‘ } 1) (>< =“ CT 1¢ } Ss. 
os ‘ ™, 7 ? t \] afe — 
« i ‘ i ia 
I A { i’ \ cA (| as 
; ‘ \ C7 4 a 2 e) aur 
> 7 > { 
‘ L to 2 Ss Ol 
, ' ; \F . 
2 ‘ i C] 
| 
' > | 
I | } | ' 
e ( ( @(7T TT) ahy 
{ \ ry} 
. ihe 
Ye | AY 
’ ' ~. ; + 
Nil 1) ly) ne iNew 
<~ Y | 
Ae ma + oe ] 
} PT IN i } ‘ \\ « Onis I] a t Loan 


1emselves or ot the symbol oO] 


*-h he were the absolute owner ot 


banat ae oe 


, 
Sy, 


any which has been called to our attention. The'irst 


two sections were passed in 1869, and the last inN8%4& 


The Wisconsin act was passed in 1860 and amended’, 


1863. 

Section 558 makes the warehouse receipts and bills of 
lading ‘‘negotiable by written endorsement thereon, and 
“delivery in the same manner as bills of exchange and 
‘¢ promissory notes.’ 

Section 559 provides for the transfer and delivery of 
bills of lading and warehouse receipts, and ‘ Any and 
‘all persons to whom the same may be transferred shall 


‘be deemed and held to be the owner of such 


- 
e 


‘produce * * _ so faras to give validity to any ple 
‘lien, or transfer given, made or granted thereby as on 


‘the taith thereof.’’ 


ee ae 134 a nid , , site ee h a4 4 L,, 
section i848 provides a severe punishment to tne 
t, of Sh {" . di 1) cy 34} fs)? f © | ; + | Hh ; . | 1 ) 2° Ly C\T } valet 
factor tor adoin® ener or two things: , i} Vpotnecat- 
‘ ‘ . 
Sine ? ew ti no y° ledein ” 6 ty ] —2 {° im lon y > Ture "D> 
Ing, nevotliatin®e oO} pies ONS ANY Vlil OF i1aainges OT Walre- 
‘ ‘ 4 ‘ . 
66 | } , y* } 17 thea x ’ Tt fT ’ raat } t y ye 7 
nouse recell W1thnOUlT ne written | ricy ior oO] 
4 ‘ 
] om {> 1 * « ) > 4 
"the owner or consignor of the property ,; 4 Bee) 
> ‘ee > > } : | 
66 | yy) oY Wane ) 2 vy aeh bya ti tf rQqnina YY UrT9opa 
nmaviln SO CIS DOSC( Q) any 3 ‘il APtiL OI PALLILTAY Ui Yai vU" 
a 
as : } 7 » 27 . } 
2 } » o i ‘) } ©) P yyy» > ‘ ; sy . ~. > &. 
"*"nouse receipt, SNati fall tO aceount ror ane pay over the 
A A ‘ 
664 ] ] . , Lent I ey 4 > . : aes 
*proceeas thereo?r forthwith to his prineipal or the owner 
‘ i 
" | “« 4 ' ; 
& & _ + . »hy . " ‘> . ’ : . ‘ > ‘ : - } " ’ “ 
Or such property. And the proviso 1s that nothing 
a ] ] 
7 | .* 
i ( Tt) b1h) | ‘ A ’ } I \J 4 i ( | i 
] | 
*consien ther p n la Ss OF such 
a i 
Rey oil L] 
7 oe. 7 fy WHA Or VV 4 a7 +} ) 1} y ay 
a 
‘*same, to the extent of raisin® s rey | means thereby 
a 
°° Tr) Dav Cr) a rit ror “7 PA L] cl Sf} ! 1} 7 ()T a ' rc? esS 


“drawn for on such property by the owner or consignor 


« 7 


‘thereof,’ and a draft or order by the owner or consignor 


for advances 1s made written autnority to piedge within 


7 . > ° > , 7 
the meaning of the enacting part of the section. 


4() 


common law, the power the factor possessed was 


Ile was entrusted with the property for the pur- 


a 


and whenever a conslgznor sO entrusted 


factor. the latter could sell it, and the 
ound bv anv restrictions or limitations 


e consignor, unless he had 


« 


' 
A 


" | | 
actor DY rf 
“ 


sourl statutes the factor unquestionably 


} Viv. . rr . L: } } - ‘ . 
ledge, Judge CREAT so heid 1n the Case 


7 | ¥ ryyv? . ’ . " 
otner s1ide—sle ‘Ver US. Lhird National Bank, 


True, in his view the power to pledge 


ne extent or the charges and advances. 


learned juagves views were correct 1n so 
himself and his 


. | , - 
In the avsence Of express autnoricy, only 
A e 3 


i , } ’ 
iT ¢)y} ry] ah) vy ) é (% ‘} ben (> Ra ] (J 
nt ot pis Charles ana AGVANCES, ut we 
} 7 1° 1 ? 
It tha LLIT VITUSCE, UtCaillle Wiel Lie lac- 
y - ] } } 
o— oo } 7 YY) 1 aave ) Pa 
L1OU | Pequlrea tO eCxXaAHIINRe thie UOISS, 
| | 
| }* , » 7] } 
: <A l J > 4 ‘ LiCl iif is a) 
° 7 
saa 4 » *¢ .)Y> y 
‘ [ i Lie i as (on contrary. 
x ? > ; , . 
VINE eC powel oO pledge, un- 
A 
. . 
! e oTrers O PDIeaMn Lhe 
’ ? | | 
ri@nt tO assume that Ne 
we yY)\é > 
«> b of OF BT 1} ; aiid 4 
1 
i il] } if yO cl cal I 
. ’ ? 
> { Fa’ } 
~ { 
." + ’ ? }? 7 | 
‘4 4 i i | . me |} ‘4 ‘ 
? } cm . + 1’? } +} wry ? T 
—~ i i Litt am fe« & LS () 
Y} ‘ ’ @ ) y T ° | ' 
it fiig () ne Talth thereogt., \\ ven 
| | 
‘ ; ‘ ' . ' «) 
Cl] ana pDlis OF jading@’ were trans- 
| | ’ ’ 7 
’ + +< | ; " ' ‘ 
kK, under the statute the bank then be- 
, 
} 1° ? 
Tt } y? ¢ C : Oc 4 = x iy “ . 
per Olar as to Dive Vallalty to tne 


= € : i " 


pm Paaee dco 


4] 


pledge which it received on the faith thereof. The words 
‘‘on the faith thereof,’ apply to the warehouse receipts 
and bills of lading which were authorized to be trans- 
ferred. and which were transferred to the bank. (See Pe- 
gram vs. Carson, 10 Bosworth, p. 596, and Justice Ryan’s 
opinion in 43 Wisconsin, hereinafter referred to.) 
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to his principal, the owner of the property. The proviso 
of this section recognizes the express right to pledge for 
advances under certain circumstances. The factor in 
possession with authority to pledge goes to the bank and 
ofiers to pledge for a given amount. By such offer he 
represents that he has authority to pledge to that amount. 
The presumption of law is, that he is not acting crimin- 
ally or beyond the bounds of his authority. The person 
dealing with him has the right to assume that he has au- 
thority for what he proposes to do. The bank, under 
the circumstances, is not required to examine his books 
and ascertain the amount of his storage and shipment 
charges, or the drafts which have been drawn on the 
property by the owner and by him paid. The bank, 
knowing he is an agent authorized to pledge under cer- 
tain conditions and circumstances, may rely on his rep- 
resentations that su h conditions and circumstances 
exist. To hold otherwise would be to overthrow the 
settled rules of law governing principal and agent, and 
the nights ot parties dealing with the agent. 

Apply these considerations to the ease in hand. Dowell 
& Co. went to the bank. and we assume for this branch 
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and pledged the cotton in question, they in effect repre- 
sented they had a right to do so, and that they were ad- 
vancing to their customers at the rate of $40 per bale. 
We submit the bank did not have to go and examine 
their books or drafts and find out the state of accounts 
between them and their individual customers. The state 
of accounts between J. H. Dowell & Co. and Allen & 
Dowell, at the time when the Allen & Dowell cotton was 
pledged, is not proven. This was a matter peculiarly 
within the knowledge of the defendants. and they could 
have proved it, and the burden of proof is upon them to 
establish it. The time when the Allen & Dowell cotton 
Was pledged is not proven. 

The facets found show that Dowell & Co. did make ad- 
vances to run the plantation during the cotton season. 
They then had the right to pledge for some amount, as 
between them and Dowell & Co., and for what amount 
would depend on the state of the accounts. Who should 
show the state of accounts? Certainly not the bank.: In 
the absence of any showing to the eountry, the pre- 
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to secure the bank in its account agalnst him, which was 


he bank knew 
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overdrawn. ‘There was no dispute that 


that the pledgor was a tactor or commission merchant. 


lv found that the bank knew.or had reason 
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- he statute onlv eniarc’es the venerai powel Ot a fac- 


tor. At the common law, a tactor takes vwoeneral power to 
1] ao } 2 a en ee a i> . 2 | “ar 
Se]] By the statute, a Tactor takes general pow er to 


p edge. At the common law, a tactor May bind his prin- 
cipal by sale, in violation of his instructions. Under the 
statute, a factor may bind his mae by pledge, in 
violation of his instructions. ‘The statute enlarges the 


risk of a principal on the good faith of his factor; but 
der the statute, rest on the same principle. At the com- 
mon law and under the statute alike, a principal voluntarily 
employs a factor at his peril of oe power ot the 
factor. [n ¢ : ither Case, the risk di fined and VO 
And the moralit CY of the statute is identical with the 
morality of the common law.” | [bid, pp. 995. 296.) 
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St. Rep., the laW OF LOUISIANA relatlve TO Waretouse re- 
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elpts and bills of lading came under review. This was 


an action to replevin twenty-one bales of cotton which 
7 } } 4 ‘: }_ rye * 7 
had been pledged by a cotton broker. The Louisiana 


Statute Was: 
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‘All receipts, | bills O] lading. voucners, or other docu- 
nts, issucd by any cotton-press owner, wharfinger, for- 
warder., or other person, b at. Vé ssel, railroad, transporta- 
tion, or transfer company, as by this act provided, shall 
} » cr 13 | la } y na rag POT in bl: vic . | ae 1a. | 
We negotiable y enaorsement 1n Diank, O1 VY Speciai en- 


dorsement, in the same manner and to the same effect as 
7 ° » | \ bs i . ‘ : } . ’ . . ‘ y P 
Dliis Of exchange and prom lissory notes now are. ( Page 


78. SUPra. } 


The court below charged the jury: “If you find from 
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Common iaw aul horizes Lhe pledg ree to presule the fac- 
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? ° y | 7 ° ce } . 7 
‘‘the evidence that \ auary had possession Of and actually 
iIpped the cotton, received bill ot lading theretor, en- 


‘dorsed it to the bank, who took it in good faith, your 

rdict should be for defendants.”’ ‘he verdict was for 
defendants. The plaintiff took a writ of error, and as- 
,} 1 +] ) h: cow e' ; ] . ’ } » } » »y°}* ® Tl] P ~ } *f) , 
ned the eharge of the eourt for error. le Supreme 
uurt of Pennsylvania affirmed the judgment, and in the 
course of the opinion said: 

‘We think this case is governed by the statute of 
Louisiana, where the transaction took place. By the 
operation of the first seetion or paragraph, the endorse- 
ment of the bill of lading by the em ler carries the right 
of property in the goods specified in the bill to the trans- 
feree, so far as to give validity to any veaiiiann lien or trans- 
fer to the transferee. The se cond paragraph provides 
that such bills of lading shall be wis pina by endorse- 
ment in blank Or specially, in the Same manner and CO the 


on 1°77. “fe er cs ™_ . ; 

same extent aS DILIS OT exchange oO} promissory notes. ft 
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is clear from the evidence that Vaudrv. who shipped the 


goods and took the bill of lading, was in actual posses- 


sion of them by delivery from the factors. Hi is possession 
gave him an apparent control over them, and he thus 
shipped them, and took the a CO himself. He 
thus had all the tndicia of } ropert Vy * powe r over the 


goods when he endorsed the bill of Loitina x, Under these 


eireumstanees. and bv the operation of the statute. he 


stood in a position to transter the property 1n the GOOUS 
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tO a OOnGA le pieadgeee Ol} value ana Without Hotes 


(Page 79, ibid.) 
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Was a case where the commission merchant had pledged 
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agent, with authority to dispose of them. The possession 
of a servant is not sufhicient; nor is that of a broker or 
bailee. In terms, the latest amendment applies to ‘any 
agent’ intrusted with the possession; but the original act 
plainly applies to commercial agents and —— 
transactions. ‘The eter of the st tute, as ame nded, 
to protect parties dealing fairly with the factor in pai 
sion: it declares that he sledl be deemed and taken to be 
the owner of the goods, so far as to give validity to his 
sale or pledge of the property, in favor of one who knows 
that he is only an agent. The character in which he ap- 
pears, that of a factor, prima facie implies the right to 
dispose of the goods. It is also the indication that he is 
not the true or iy owner, but an agent to sell, and the 
third section of 5 and 6 Vict., ch. 39, expressly limits his 
right tO pledge ¢ or ‘procure advances upon the property. 
It renders any such contract invalid when made with a 
party acting in bad faith, or with meee of his want of 
authority. ( Kdwards on Factors an ' Broke rs, page 78.) 
SEC. 57. Does the statute of Now York give equal 
power of disposition to the factor by virtue of his posses- 
sion? The third section declares that the factor or agent 
intrusted with the possession of any merchandise for the 
purpose of sale, shall be deemed the true owner, so as to 
give validity to his contract for the sale or disposition of 
the goods for money advanced or securities given on the 
faith thereof. It gives the same effect to the possession of 
the goods as it does to the possession ot doe PUTmen itary or 
written evidence of the title. It embraces in one sentence 
and contemplates two distinct things, two classes of con- 
tracts; one class based on specific documents of title, and 
the other on the possession; and it gives the same efiect 
to both classes. It follows that the pure -haser or pledgee 
must be protected, where he takes the goods which are 
in the factor’s possession fall ly, without notice that the y 
belong to some one else, on the — that the factor is the 
owner. But suppose the pledgee takes the goods and ad- 
vances money on them, relying on the tac tor’s possession, 
will the law protect him as against the true owner? It 
has been well adjudged that it will; and the decision 1s 
sustained by sound reasoning. <As the factor is known 
as a commercial agent, scarcely any one could take mer- 
chandise in pledge from him, where he carries on no other 
business, on the belief that he is the owner. Hence, a 
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construction of the section restricting its application to 
such infrequent cases, would leave it without much appli- 
cation to the ordinary transactions of business. It would 
substantially erase one clause in the section, or leave it 
standing as mere dead verbiage. And yet it is by no 
means certain that this construction will be finally upheld 
by our courts. The pledgee taking goods in pledge from 
the factor for advances, is protected where he does so on 
the strength or faith of the title evidenced by the instru- 
ments named in the section. He is protected because he 
gives credit to the written title, because he purchases 
from or advances money to the apparent owner. Can it 
be said with equal force that possession invests the factor 
with the apparent ownership? It certainly does where he 
has placed them in a warehouse, and holds the ware- 
houseman’s receipt for them. The party making advances 
is not bound to investigate the source of the title. He 
may act upon the receipt. But he must act in good faith, 
on the belief that the factor has the right to dispose of 
the property. Otherwise he is not an innocent party, and 
cannot invoke the protection of the statute.” (Edwards 
on Factors and Brokers, page 79.) 

It is claimed by opposing counsel that the Missouri 
statutes require the bills of lading or warehouse receipts 
to be endorsed, in order to have the character of negotia- 
bility conferred thereunder. Section 558 makes them 
negotiable by written endorsement and delivery, in the 
same manner as bills of exchange and promissory notes. 
This permits, as we read it, a warehouse receipt or bill of 
lading, payable to bearer, to be delivered without an en- 
dorsement. ‘This construction is the reasonable one, not 
only in view of the language used, but assimilates them to 
bills of exchange and promissory notes, which was the main 
design of the section. And section 559,in providing for 


the transfer by written endorsement and the delivery 
when so endorsed, refers to such bills of lading and ware- 


house receipts as name the consignor or person entitled 


to the possession of the property in transit and in store, 
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and was not intended to require a written endorsement~ 
where the bill of lading or warehouse receipt, provided 
for delivery to the bearer. This construction\gitpilarizes 
them to bills and notes, and 1s in harmony with *hé$pre- 
ceding section and the design of the entire law. Bit 
we are wrong in this construction, we confidently submit 
that in this case the written endorsement of the bills of 
lading, if required by the law, will be presumed to have 
been made. ‘There is no finding as to the form of the 
original bills of lading, but it may be safely assumed they 
were to the consignors, Dowell & Co., and entitled them 
to receive the goods. 


7 


In the absence of proof, it will be assumed when de- 
livered to the bank they were endorsed in writing as 
required, and if not so endorsed, then that they were en- 
dorsed when taken up and changed for warehouse receipts. 
The warehouse receipts themselves were, as the findings 
show, pavable to bearer. Whether endorsed or not, there 
was no testimony to show. In this connection it must be 
borne in mind that the bank has not the affirmative in 
this case. The bank is being sued, and in order to main- 
tain the detense the defendants must make out a case 
showing unlawful conversion of the cotton by the bank. 
There is no allegation in the answer that the bills of lading 
were not endorsed by writing thereon. In the absence 
ot contrary averment and proot, such endorsement will be 


presumed. Indeed, the allegation of the answer (record, 5) 


is, that the cotton was turned over by Dowell & Co. to the 


. \ 


bank, and in the light of the evidence as shown by the 


iindings of the court “the turning over” could only have 
been by a lawful transfer of the bills of lading and ware- 


} 


house receipts, and if the law so required them, by en- 


dorsement in writing thereon. The gravamen of the 


complaint in the answer is. that the bank received a formal] 
, re 
ly apphed the proceeds. 


The New York statute construed in Stevens vs. Wilson, 


6 Hill, 512, and 3 Denio, 472, and where ‘‘the words on 


‘the faith thereof’? were held to refer to the ownership 
and not to the property, was materially difterent from the 


statute of Missouri. The New York statute was that 
every person entrusted with the possession of the bill of 
lading or warehouse receipt shall be deemed to be the 
true owner thereof, so far as to give validity to a pledge 
made on the faith thereot. The Missouri statute is 
bills of lading and warehouse receipt, and says that the 
persons to whom the transfer is made, that is the trans- 
ferees, not the transferers, shall be deemed and held to 
be the owner of property, so far as to give validity to the 
pledge made as on the faith thereot. Can there be any 
doubt as to what the words ‘‘as on the faith thereof ”’ 
apply? Unquestionably to the property, and not to the 
ownership of the transferer. The Wisconsin Supreme 
Court, as we shall see, so construed the statute of that 
State, which is much more similar to the Missouri statute 
than 1s the statute otf New York. Instead of Missour1 
adopting the New York statute referred to, and the con- 


] 


struction thereot of the courts of that state, as claimed 
; ° } | , 17 ] 1 
DY Opposing couns¢ l, she carefully changed tne 7 hrase- 
] “xy va ] : + + lA 4 
oiogery, so the statute could no ear, by ahyy rules of 
rational interpretation, the construction which had been 
. - - Y , y 7 = 4 . i | , } ~ rIN., s | ry ss y ’ 
placed on the New York statute. Judge {i REAT, 1nN sléiger 
vs. National Bank, 2 McCrary, 498. held that the words 
‘on the faith thereof,’ in the Missouri statute, meant, on 


the faith of the warehouse receipt or bill of lading. 
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In passing from the question of the construction of the 
Missouri statutes, we cannot refrain from saying that the 
fact that ever since 1869, when they were passed, down 
to the decision in the Ross case by the Court of Appeals, 
hereafter more particularly referred to, the mercantile 
community of the great metropolitan city of St. Louis 
with one accord construed these statutes as authorizing 
pledges by factors, without inquiry on the part of the 
banks as to the state of accounts between the factors and 
their consignors, The statutes were passed in the interest 
of a freer and more unrestricted commerce than t] 
mon law permitted. And it is not surprising that every 
one thought that consignors who entrusted their property 
to factors with power to pledge, who under the sanctions 
of penal laws were required to account for the proceeds 


derived from the pledge to the consignors, were sufh- 


ciently protected without causing loss to fall on innocent 


pledgees, when the factors should, in disregard of the 
restrictions imposed by their duty to their customers, ex- 
ceed the limits of their authority. 

In such cases reason and justice would seem to unite in 
saying that the loss should fall on the party who created 
the agent and clothed him with power to pledge, rather 
than on the party to whom the pledge was made. When 
one of two innocent parties must suffer, the loss should 
fall on him who was least innocent, and clothed the wrong- 


doer with apparent power to inflict the wrong. 


W iid. 


THE CASE OF ROSS VS. NATIONAL BANK, 9TH COURT 
OF APPEALS (MO. 


This is the only authority cited in the brief of counsel 


for the opposing which is at all against us. The other 


ile COMm- 


54 


cases cited are to the effect that a factor cannot pledge 
for his own debt the property of his principal, and when 
he does so the pledgee can sue’ in replevin when the 
property is in his hands, or for conversion after demand, 
or where he has sold and converted it to his own use. In 
none of the cases cited, so far as we have been able to find, 
was there as in this case a sale by the factor, and a pay- 
ment by check on his bank account after a deposit of the 
money to his credit—nor a usage and custom, such as in 
this ease, nor the partnership relation, such as existed 
between the Allens and Dowell, nor the fact that other 
parties than those sued were interested in the property 
claimed to have been converted 


In the Ross ease t 


here was no partnership and no proof 
of usage and custom, and the Missouri statutes heretofore 
discussed were not even noticed, much less considered. 
The amount was so small it could not be taken to the 


Supreme Court, and was therefore never appealed. It 


—— | i el ; 
eannot be regarded as abh AULHOriiatlve Interpretation O1 
the Missouri law. It is clearly erroneous. in so far as it 


construes the facts in the case to constitute payment and 
; e cf 41.2 a , ] 

not conversion, 1t any Chins’, and tnis ror the reasons 
urged by us in another portion of this brief. It is not 
Cc v ve } J SP i a a+! YRS ] Say +] . }- 4 : ’ j . 
supportec VY any authorities, and we Think Was a MIS- 
lieati Pe seed _— | — L, 

ADp 1cation oj the ruie or the common iaw to tne special 
tacts 1n the case, \\ e eontend it does not rest on sound 
reason and is not supported by authority, and here rest 


our comments upon it. 


veo 


Kinally, we submit that the bank never converted the 
cotton in question, and even if it did the defendants can- 
not recover for it in an independent suit without joining 


their copartners, or on their answer in this action, and 


‘ment of the eourt below should be affirmed. 
KRANK HAGERMAN, 
JAMES HAGERMAN, 


Attorneys for the Bank. 
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Supreme Court of the United States. 


NEMAHA COUNTY, 


AUGUSTUS FRANK, 


REPLY BRIEF OF PLAINTIFF 


W. J. LAMB, 


8 se ala arn 


[IN THE UNITED STATES SUPREME COURT. 
OCTOBER TERM 1886. 
No. 1045. 


THE COUNTY OF NEMAHA, 
Plaintift in Error. 


AUGUSTUS FRANK. 


BRIEF AND POINTS FOR DEFENDANT 
IN ERROR. 


J. M. WOOLWORTH, 
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SUPREME COURT OF THE UNITED STATES. 
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No. 1023. 


THE UNITED STATES, APPELLANT, 
Vs. 


Kr. M. SYMONDS. 
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UNITED STATES VS. SYMONDS. ] 
] In the Court of Claims. 


I’. M. SyMOnNDS ) 
US, -No. 14469. 
THE UNITED STATES. } 


[.—Petition.—Filed October 13, 1884.—J. R. 


To the honorable the judges of the Court of Claims: 
The petition of I. M. Symonds respectfully shows to vour honors 
That he is an ofheer of the United States Navy, to wit, a lieutenant. 
having been commissioned as such on the 21st day of March, 1871. 
That heretofore, to wit, on the 15th day of March, 1882, the following 


order was issued to claimant: 


NAVY DEPARTMENT, 
BUREAU OF NAVIGATION AND OFFICE OF DETAIL, 
Washington, dD. Ce Mareh 15, 1882. 
SIR: Proceed tO Newport, R. [.. and report to Commodore Luce, on the 
Ist of April next, for duty on board the U.S. training-ship New Hamp- 
shire. 
By direction of the Secretary of the Navy : 
J. G WALKER, 
Chief of Bureau. 
Lt. F. M. Symonps, 
Ogde nsburgq, N. } . 


That in obedience to said order, your petitioner proceeded to 

2 Newport, R. I., and did report, as directed, on April 1, 1882, and 

that since that time he has been serving upon the said U.S. train- 
ing-ship New Hampshire. 

Your petitioner further shows that the said U.S. training-ship, New 
Hampshire, was put in commission, on sea service, at Norfolk, Va., on or 
about the Ist day of August, 1881, and was ordered to proceed to New- 
port, Rk. I., for duty in the U. S. tr: aining® fleet. 

That since the arrival of sai l vessel at Newport, R. I., she has been 
attached to said tr: uning fleet. 

Your petitioner further shows that since the date said vessel was put 
In commission on sea service at Norfolk, Va., as aforesaid, she has been 
at various times and is now, under the direction of the Secretary of the 
Navy, the Hag-ship of said squadron, and has served as such sinee the 
14th d: ay of February, 1883, with headquarters in Narragansett Bay. 

And your petitioner further. shows that all of the officers attac hed to 
said ship during her service, as aforesaid, down to and including the 31st 
day of July, 1882, received the sea pay allowed by law for their respect- 
ive grades; and that your petitioner, from ae date of his attachment to 
said vessel as aforesaid, to wit, the Ist day ‘of April, 1882, down to and 
including the said 31st ‘di ay of July, 1882, edie the sea pay of a lieu- 
tenant, after five years of service as such, to wit, at the rate of $2,600 per 
annum as pay proper, and in addition thirty (30) cents a day as ration 
money; but that since said 31st day of July, 1882, he has only been al- 

7274——1 


' % . y* ° Y 4h } y ihe 
wed by the accounting omecers of the lreasury, and in fact has only rc- 


a © 
on 
een 


d. pay at the rate of $2,200 per annum, that being the pay of al 


: : : \ ] . ~~ 
nant after five vears of service as such when on shore dutv. 
‘ — 7 +7 : . +1 | . i. « that 1 va' a} | f |. V ot \ rit 
y,our petitioner fturther shows thpat since salt S~ Ca ; ee hy f 


ra . ' } ? . . ° . ‘ » = . 
S82, he has had his quarters Upon s iid vessel, and has done duty 
i F 


} 1} 
thereon, and that he has at all times perfe rmed the same charactet 
. ates ee inden t+ 1 tHlhocanm nt 
in view of the ftorevcoing, yvour pecivh ner pravs JuagMeNT I Cie SUTli QO] 
. , 11 . . . 
dred ($1,100) dollars. a 
ota oat a ee ae : | aan ew at thic alaim - 
petitioner further shows that he is the sole owner OT This Cian ; 
. - ° . ‘ } } | H 
‘ . . , > / © . ¥? ; > ss . . neo " mG ‘7 4} | 
i ie has made no assignment of an portion thnereot: that he has atali 
. . ‘ , 
: 1] : t AY) , } } ate 
cru aliemiance » the Government of the l nited States, and 
ote 
; i an ’ + 
ey nany way given aid, comfort, or assistance to reveilion agalnst 


; } s } } ;* y 1 
qd trvovernment: and that he has appounted John Paul Jones, Ol \\ asn- 


1), ( his attorney for thi prosecution of this claim. %, 
i M. SYMONDS, 
reutenant. TTnited States Navy 
' ~~ L\ TES » | AMY ?nELCA 

a 

STATE OF RHODE ISLAND : 

| 

(County of E 4 
‘ WH that Ol} t he sixth dav of Oetobe Pr, one thousand elo ht nun- 


I 
] ; | : : ? : +} . : 1 My % ‘ 7 
i elchtyv-tour, before me personalls appeared | , M. symond 

‘ &6h«U; . 
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LAMTON COGGESHALLE, 
Nota; j PP) AY 


4 4 7 ’ } , > : ’ . ‘ 
; n”y ‘ >> t " t APYMnmOY p? i ; Iya I ae ; 
Lnd now comes the Attorney-( reneral,on behalf of the United States ’ 
—~ | tats » nt tho lat an i a “ ’ 
VEring th DeCUILTION Or tne cialmant herein. denies each and every 


that 


as avers that the said claimant 


ii times borne true taith and alleoiance to the (,overnment ot the 


yXr ory an, Aa “ } ° 
1\ Way VOotuntariis aided, abetted. or OlLVenD 


1 agalnst the said Government, the Attorney- 
eral, In pursuance of the statute in such case provided, denies the said 


lec inde ) wisecel 
AMLICPALIONS, ANG ASKS judgement according ly, 


~ THOMAS SIMONS. 


j i ssislant y i tforne y- Cre ide ral, 


UNITED STATES VS. SYMONDS. 


+) | [ | — VMotion tor leave to amend petition.— Filed and allowed Ma T 
11, 1885. 


Comes now the claimant, by John Paul Jones, his attorney, and prays 


# 
the court for leave to amend his petition as follows : 
Strike out the clause on page 5 containing’ the praver for judgment, 
’ and insert the following : 
‘ Your petitioner claims thirty cents per diem ration money and differ- 
« ence between sea and shore pay from August Ist, 1882, to October 13th, 
1884, under sections 1556, 1571, 1578, and 1585, United States Revised 
Statutes, and prays judgment in the sum of $1,123.70." 
Also that the printing of the petition as amended be dispensed with. 
JOHN PAUL JONES, 
Attorney for (Vainant. 
y Allowed, May 11, 1885. 


Ww: me Be Caw. 


6 ‘/(_ Findings of toed anda conclusions or laue. 
1 FINDINGS OF FACTS, 
4 
AZ — e - . . , 7 : = 
ts his case having been heard betore the (Yourt of { laims. the court. 
upon the evidence, finds the facts as tollows: 
| (‘}. . ‘ . ‘ ly } ‘ : [| ;: | aay «} ’ NN: ’ ° F ys) | ‘ a . 
) laimant Was a tieutenant in the nited states AVY Of more than five 
‘ - . ; <a ae 
, years’ standing during all the period covered by this claim. 
oa 


I]. 


7 


On March 15, 1882, claimant was ordered to report on board the United 
States training-ship New Hampshire for duty, and did so report on the 
Ist day of April, 1882. Since that time he has performed the duties of 
executive otticer of said vessel, which said duties are similar to those of 
executive ofhcers on cruising ships, and in addition to these general du- 
ties he has had others, which were more exacting and more arduous than 
those on board of any other class of ships in the Navy, whether cruising 
ships or not. | 


; [II. 


Said duties and the character of the service of the claimant have 
. mained the same since the date he reported for duty on said vessel. 


rV. 


During the time he was attached to said vessel claimant was required 
tO have his quarters on board, and was obliged tO wear his unitorn.. to 


mess there, and was not permitted by the rules of the service to live with 


his family. 


¥. 


Since the date when claimant reported on board the New Hampshire 
she has been located in Narragansett Bay, and most of the time has been 
the flag-ship of the training squadron. 
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* 4 " , - ° : » } re: . : 
Qn June 30. 1881. the Secretary of the Navy issued the following 


NAVY DEPARTMENT, ' 
Washington, June (0). ISS]. 
Sir: You are authorized to enlist officers’ stewards and eooks and , 
ervants for the New Hampshire such as are allowed for a vessel with her 
lement of officers. The officers of the New Hampshire will be con- . 
idered as attached to a vessel commissioned for sea service the same as 


— 


r appre ntice training vessels. 
WM. H. HUNT, 


Seere tary of the Navy. 


( om dq {]. S. S, Ni Nb Hampshi so Norfolk, Vu. 


inere was no change In the status oT the ship on or atte! August l, 
1882, but her equipment and complement of officers remained that of a ' 


ruisinge ship. ‘ 


Vitti. j 
From April 1, 1882, to July 31, 1882, claimant was allowed sea pay | 
. { 


t . > ° ) 
1d commutation OF rations al rty cents per qay. 


IX. ' 


| } a ‘ ¢) } 4 ] : j , 
Krom and aiter August 1, 1882, claimant has been allowed only the 
; s> > _ > on = 7 , | | . - . . 
pay or an otheer of his orade, and has neithe) been allowed «lt 


t 


niy shore pay after August 1, 1882, whilst the officers serving under 
lis ¢ ommand on the Portsmouth. saratoga, and Jamestown received Sea 


) nor commutation therefor. 
\ 
‘ 
“in naam? lore ec n = the Uni | le. i aca pati le 
fe COMIMOaOre COMMAanang Lilt nited sTartes training fleet received 


Che Portsmouth, Saratoga, and Jamestown are cruising ships that go 


 # " 
J ly 7, 1882, Mr. Secretary Chandler issued the following order : g 


| General ()rder No. PQ ] 


NAVY DEPARTMENT. 
Washington. July ‘- 1882. 


| % j cn } 7 s 7% aay '} ~" ¥ +} r j y . } 
(On and after ist of August next the New Hampshire, the Minnesota, 
and ha arm will nat ] . , : : . ‘ 
[ntre 1d. and the Ala m Wil nol be considered Ith COMMISSION tor Sea 


WM. E. CHANDLER, 


Secretary of the Navy. 


UNITED STATES VS. SYMONDS. a 
XIT. 


The New Hampshire has remained in the same place in which she was 
anchored July 1, 1882. She is not in a condition for cruising. She is a 
sailing vessel, has on board sails, spars, and tackle. She could be sailed 
out to sea, but it would not be advisable, as it would be dangerous, 


NIITI. 


Navy regulations for 1876: 

“Duty on board a sea-going vessel of the Navy in commission, on board 
a practice ship at sea, or on board a coast-survey vessel actually employed 
at sea, will be regarded by the Department as sea service. 


CONCLUSIONS OF LAW. 


Upon the foregoing facts the court finds as conclusions of law that the 
claimant is entitled to recover the sum of 


V .—OPINION. 


WELDON, .J.. delivered the opinion of the eourt: 


[t is alleged in the petition of claimant that he is an officer of the 
United States Navy, to wit, a lieutenant, having been commissioned as 
such on the 21st of March, 1871: that on the 15th of March, 
5 ISS2, he was ordered by the secretary ot the Navy tO duty on board 
the United States training-ship New Hampshire; that in obedi- 
ence to such order he reported as directed on April 1, 1882; that from 
that time to the filing of the petition he served on board said ship; that 
said ship was put in commission on sea service in August, 1881, and was 
ordered to proceed to Newport, R. I., for duty in the United States train- 
ing fleet ; that since the time said ship was put on sea service at Norfolk she 
has at various times, and is at the time of bringing the suit, under the di- 
rection of the Secretary ot the Navy, the Hag-ship of the squadron, and 
served as such from the 14th of February, 1883, with headquarters in 
Narragansett Bay; that up to July 31, 1882, and from the said Ist day 
of April, 1882, petitioner received the sea pay of a lieutenant, after five 
vears’ service, to wit, at the rate of $2,600 per annum, and in addition 
30 cents per day as ration monev; but that since that time he has been 
allowed at the rate of $2 2 1) as on shore duty. He brings this suit to 
recover the difference between the pay allowed for sea and shore duty 
under section 1556, Rev. Stat. 

The material allegations of the petition are sustained by the findings, 
but, in addition thereto, it is shown that on the 7th day of July, 1882, the 
Secretary of the Navy issued General Order No. 297, as follows: 

“On and after the Ist of August next, the New Hampshire, the Min- 
nesota, the Intrepid, and the Alarm will not be considered as in commis- 
sion for sea service.” 

The claimant received pay for sea service until this order took effect, 
and thence to the bringing of this suit the Department recognized him as 
performing shore duty and service, and he has been paid accordingly. The 
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Government contends that the lecal effect of that order is to determine the 


character of the service, and place him in such relation to the Department 


4l } 
as that he 


The issue thus marked involves the construction of a portion of section 
1556, which provides as follows: 
Lieutenants after five years from such date when at sea, 52,600 ; on 
In connection with a construction of this statute is involved the ques- 
tion, whether the Secretary of the Navy has power, under sec. 1547, Rev. 
stat., to determine by order Ss the ch: aracter of the service, and thereby fix 
the compen sation ot the off hice ¢ We will consider the power ot the Sece- 
retary under section 1547, and the construction of the statute providing 
com 1pe Ds< itior } for the performance ot services at sea and On shore. 


] Og oe , ae 
shore duty, 82.200: on leave or waiting orders. 


It is insisted by the Assistant Attorney-General that the Supreme Court. 


ias settled the question in favor of the right of the Secretary to determine 
yy order the kind of service, and thus fix the emolument of the officer 
without reference to the character of the service he performs. Two de- 
cisions are cited to sustain the’ position assumed in the contention of the 
Government: The ease of Gratiot vs. The United States, reported in 4th 
Howard, p. 80; and the more recent case of Ex parte Reed, reported 
LOOth U.S.., page 13. 
In the Gratiot 
The pene regulations, made pursuant to the authority conferred by 
Col Tress, have the foree ot law.” 
And iD the Reed Case it IS said : 
Che regulations for the administration of law and justice in that serv- 
established by the Secretary of the Navy, with the approval of the 
President, have the force of law.” 
9 by an examination of the cases relied on by the Government, 
it will be seen that the reeulations referred to in both these eases 
ian the one embraced in the 
reculation in the ease at bar. Inthe Reed case it had reference to the 
‘administration of law and justice,” a mere mode of proceeding which had 
not yeen provr ided tor by the statute, but was left to the diseretion of the 
Secretary of the Navy, subject to the approval of the President. 

The ™ orders, regulations, and Inst ructions issued by the Secretary of the 
Navy,” under section 1547, Revised Statutes, must be in pursuance of law 
upon a subject-matter which the law has not determined, adjusted, or de- 
fined. In the Gratiot case the Supreme Court says: 


ease the Supreme (‘ourt savs: 


I 
| | 
i 


were in relation to a different subject-matter t 


Army regulations under which. General Gratiot was removed 
st Point to Washington were einige by law, and his brevet 


not release him from discharging the duties of his commission 


-_ 4 
’ 


It may be or. as a fundamental proposition that every regulation 


( yf an kK xecut | Te pi irtment of {f the (rove ronment must be in contormitv to 
law, when a ht exists upon the subject of i regulation. The legislative 
Will, as ex pres sed in the statute , made 1 pursuance to the « ‘onstit ution; al 


power of Congress, 1s the supreme law of the land, binding alike on the 


officer and citizen. Conceding that the order of the 7th of July, 1882, 
was intended to reduce the pay of the claimant from $2,600 to 82 200. the 


me kee 


can only claim by law the compe nsation of a lieutenant on shore 


<> 


Sd 
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question arises: Had the Secretary of the Navy the power to change the 
character of the service as recognized by the construction of the order of 
the 15th of March, 1882, to the character of service as recognized by the 
order of the 7th of July? 

The question presented by the statement is to be answered by a CONSTrUuc- 
tion of the latter part of seetion 1556, already quoted, The dispute in 
this case does not refer to a matter affecting the mere regulation of the 
Navy—something which must be left to a discretion, a mere convenience, 
that tends to discipline, efficiency, and order of the public service ; but it 
relates to the pay of an officer, a subject-matter not falling within the 
necessity of an “order, regulation, or instruction ” of the Secretary of the 
Navy. 

The pay of a public officer, whether civil or military, must be regarded 
as a subject on which Congress will necessarily legislate, unless, in the use 
of the power, they may im pair the efficieney of a wir souks in the exer- 
cise of funetions peculiarly executive. The rec ulations of the Army and 
the regulations of the Navy,are given the force of law when they apply to 
mere detail ot service which has hot been reculated by positive enactment. 
[t is provided in the latter clause of section 1556 that lieutenants shal! 
receive, “when at sea, two thousand six hundred dollars,” and section 1571, 
R. cc provides : 

No service should be regarded as sea service except such as are per- 
formed at sea, under the orders of a Department, and the vessels employed 
by authority of law.” 

The service sued for in this case was performed under the order of the 
Navy Department, and was regarded, until August 1, 1882, as sea service 
within the meaning of the statute. The character of the service performed 
before said date was identical in faet with the service performed afterward : 
but it Is insisted that — order of the Secretary changing the commission 
as to service, changed in law the character of the service. 

f he findin: Ls sh rOW th: il the claim: Lrit perform re the du t1es ot ahh exe 
tive othee - whi h dutie s Aire simi: ir to those Ol Cx! cutive otheers on board 
a cruising ship; that during the time he was required to have his quarters 

on board the vessel, to wear his uniform, neh was not per- 


LQ mitted bv the — of the service to live with 9 family. ‘Lhe 
duty which the petitioner performed on board the trainin: g-ship was 


more arduous than duty on board a ship while sailing on the ocean or in 
forelgn seas, 

Section 1571 defines what Is regarded ads sea sery ice, “ service performs a 
at sea.” The term “at sea” is not without judicial and executive con- 
struction. The ship New Hampshire, during the time covered by th 
claim, was in Narragansett Bay, an arm of the sea where the tide ebbs and 
Hows. ‘This we assume upon the authority of the case of Peyroux et al 

Howard & Vanan (7 Pet., 342). 

In the case of De Lovi vs. Boit, decided by Justice Story, it is said: 

In fact, what is ‘the sea’ or ‘the high sea’ has nothing to do with the 
bounds of counties, but it is ascertained by high and | 
the sea-coast, and by a parity of reasoning it should be the same in ports 
and havens.” (2 Gallison, 428.) ‘Sea service,” “ duty at sea,” “ per- 
formed at sea,” became the subject of executive construction in the At- 
torney-General’s Department, and is reported in 10 Ops., 192. 


J 
OW Water nark OD 
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“< Tyuty at sea,’ then, is service ‘ performed at sea” But when does this 


service begin? I do not think it a fair construction to say that it begins 
uly when the vessel leaves her port and woes to sea. If the words are 
to receive a literal construction, it cannot be said that a vessel is ‘ at sea’ 
when lying in q port on her eruise. or even when proceeding up or down 
the Delaware or Potomac River. Captain Foote’s gunboats, on the Ten- 
nessee and Cumberland Rivers, are not literally ‘at sea,’ and yet it would 
hardly be a safe construction to say that the service which he and his ofh- 
COre have recently performed with them on those rivers is not ‘duty cil 
within the meaning of this act. A mere literal construction must, 
rerore, be discarded, and we are to adopt the one most In accordanee 

th reason and justice.” 
Congress, for reasons which will most readily occur to every person, 


have made a distinction in pay between the officer at sea and on shore, and 
if the claimant. bv the character of the service and his situation with re- 


ference to the performance of his duties, comes within the clause ‘at sea,” 
as used in section 1556, and explained in section 1571, then he ts entitled 

to recover on the theory ot his petition, 
Che words “at sea” and “ performed at sea,” as used in the statutes, 
do not mean on the “high sea” beyond the sight of land, but upon the 
aters of the sea subjected to such restrictions, regulations, and require- 
ments as are incident to service at sea, When the claimant Was ordered 
by the Department on board the ship New Hampshire to perform the du- 
ties performed by him, as shown by the findings, he became “ at sea ;”’ he 
0 sea” within the meaning of 


was then in the performance ot duties ‘fa 
} under section 1556. bevond 


{ 
section 1571, and his right of pay attached 
the power of the secretary LO change as long as the elements of the seryv- 
ice continued as marked by the character of the duties. 

Thi leva] essence of thing's cannot be changed by a mere name-—bvy 
the volition of an executive officer in the discharge of executive duty. 
Section 1571 was intended by Congress to define what Is sea service, and 
it is not reserved to the Secretary of the Navy to perform that duty by 
reoulation. [tf the section does not perform the funetion of definition in 
the clearest licht, if Is reserved tO courts (which niust ultimately construe 
the law) to gather, if possible, the purpose and will of the legislature from 
the best and highest sources of information. 

by section 1571 the concurrence of two eonditions Is required CO Con- 
stitute sea service: First, they must be performed at sea; second, they 
must be under the orders of a Department, and in vessels employed by 
authority of law. We have already determined that the ship of the 

claimant, situated as it was with reference to the claimant. was “ at 
l] sea.’ The duties which the claimant performed were under the 

orders of the Department, made in April, 1882, and continued in 
force from that time to the beginning of this suit. It is true that on the 
Tth of July, LSSY, the order of the Secretary of the Navy sought to change 
the legal effect of the services performed on the part of the claimant; but 
he order to perform the particular service remained in force in all its 
val integrity as given by the Secretary at the commencement of the 
T1Ce. 


The judgment of the court is that the petitioner recover the sum of $ 
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12 V l.— Final judgme nt. 


At a Court of Claims held at the city of Washington, D. C., on the 29th 


day of March, A. D. 1886, judgment was ordered to be entered up as fol- 
lows: 

The court on due consideration of the premises find for the claimant, 
and do order, adjudge, and decree that the said IF. M. Symonds do have 
and recover of and trom the lL nited States the Sum ot one thousand One 
hundred and twenty-two ,%.% dollars ($1,122.29). 

’ 13 V I1l.—Appleation for and allowance of appeal_—Filed Apri 15, 


IS86. 


Krom the judgment rendered in the above-entitled cause on 29th of 
March, 1886, in favor of claimant, the defendants, by their Attorney- 
General, on the 13th day of April, 1886, make application for, and give 
notice of, an appeal to the Supreme Court of the [nited States. 
ROBERT A. HOWARD, 
f A: st Attorney- Ge neral. 


Filed April 13, 1886. 


And now, to Wit. April 4 ISS6. the appeal is allowed as prayed tor. 


WM. A. RICHARDSON, 


( (hiet Justice. 
6. 14 ln the Court of Claims. 


i 

i f Ir, NI. SYMONDS 

| vs, No. 14469. 
THe Unirep Srates. } 


, [, John Randolph, assistant clerk of the Court of Claims, do hereby cer- 
tify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause of the findings of fact by the court, and the conclusion of 
law thereon, of the opinion of the court, of the judgment of the court, of 
the application of the defendnts for the allowance of appeal to the Supreme 
Court of the United States, and of the allowance of same. 

[n testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this eighth day of September, 1886. 

[SEAI.. | JOHN RANDOLPH, | 

Asst. ( lerk. Court of ( laimes. 


(Indorsement on cover :) No. 1023. The United States, appellant, vs. 
P] 
I’, M. Symonds. Court of Claims. Filed September 27, 1886. 
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TRANSCRIPT OF RECORD. 
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FILED SEPTEMBER 27, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1886. 
No. 1029. 
THE UNITED STATES, APPELLANT, 
Vs. 


JOSHUA BISHOP. 


APPEAL FROM THE COURT OF CLAIMS, 


INDEX. 
Petition, tiled November 24, 1885 .. 
Traverse, tiled December 12, 1885 
Findings of fact and conclusion of law 
Opinion of the court ...... 
Final judgment ; | 
Application for and allowance of appeal ...-.-.. 
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UNITED STATES VS. BISHOP. ] 
l [’nited States Court of Claims. 


JOSHUA BISHOP ) 
us -~No. 14710. 


THe Unirep States. } 


| .— Petition.—Friled Nov. 24, 1885. 


To the honorable the judges of the Court of ¢ ‘aims: 
I 

he is a lieutenant commander in the United States Navy, having been com- 

missioned as such on the 13th day of July, 1870. 

That heretofore, to wit, onthe 17th day of April, 1884, he was ordered 
by the proper authorities to report for duty upon the U.S. S. Minnesota 
one of the U.S. training fleet, and that he did so report upon the day 
of , 1884, and that he has been serving upon her ever since. 

Your petitioner further shows that said vessel is employed by autherity 
of law, and that the service performed by him, your said petitioner, was 
performed at sea, under the orders of a Department,and that under section 
Bye . R. S., he should have been paid the pay of a lieutenant commander 
atter four years trom date of commission, viz, $3,000, but that he has only 
been allowed and paid the shore-pay of a lieutenant commander after four 
years from date of commission, viz, $2,800. 

Your petitioner further says that, under sections 1578 and 1579, 
he has been during all of the time of his service on board of the Minnesota 
entitied to a ration, or commutation thereof, at thirty cents per day, bu 

that the same has been denied him. 
2 Wherefore your petitioner asks judgment in the sum of $ 
Your petitioner further shows that he is the owner of this claim 


- 


The petition ot Joshua Bishop respectfully shows to your honors that 


R.S 


"g 


that he has never borne arms against the U.S. Government, or given aid 
or comfort to rebellion, and that he has appointed John Paul Jones, of 
Washington, D. C., his attorney for the prosecution of this claim, 
JOSHUA BISHOP, 
Per JOHN PAUL JONES, 
His Attorney. 

Disrricr OF COLUMBIA, ss: 

John Paul Jones, being first sworn, says he is the attorney of Joshua 
Bishop, and that the matters stated in the foregoing petition are true to the 
best of his knowledge and belief. 


JOSEPH W. AMAN, 
Conm’r Court of Claims. 


| Seman fag neral rrorie rSC.-m- hil d De Cc. | ? A ] ba Pa’ >. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 


United States, and has not in any way voluntarily aided, abetted, or given 
7280 
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Hx the Supreme Court of the bnuited States. 


OcTOBER TERM, 1886 


7 


THE UNITED STATES, APPELLANT, } 


4 +? Pm." | TT 
STATEMENT O] Pnk CAS 
; ‘¥ . } P . 4 | | 
,y «) ‘ ‘ ty ’ ‘ iY >) > 7 ’ ‘ \y 
[his Is an appeal trom a Juagment rendered by the 


Court of Claims in favor of EF. M.Svmonds avainst the 
United States on the 29th of March, ISS6, tor the sum 
of $1,122.29. 

I’. M. Symonds, the claimant in court below, a lieuten- 
ant in the Navy of more than five years’ standing, was, on 
the 15th of March, 1882, ordered to report on board the 
United States training ship New Hampshire, In Narragan- 
set Bay, for duty, and did so report on the lst of April 
follow Ing. At that time the officers of the New |] lamp- 
shire, by virtue of an order of the Secretary of the Navy, 
were attached to a vessel commissioned for sea-service. 
the same as other apprentice-training vessels (Ree., p. 4 


es wee | | 7 iii 
July 7, 1882. Mr. Seeretary Chandler issued the fo 


| v ° >. ] > s { 
lowing order (Ree.. p. 4) 
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». amere conven- 


thing that must be left to discretion 
ience that tends to discipline, efficiency, and order 
of thr public service, but it relates to the pay of a 
public officer, a subject-matter not falling 


necessity of a regulation. 


BRIEF OF ARGUMENT. 


[f the court below Is eorrect in the holding that under 


the facts ot this Case, elaimant. when ordered on board 


the New Hampshire, was “in the performance of duti s ‘at 


sea’ within the meaning of section 1571, and his right of 
pay attached under section 1556, beyond the power of the 


. ’ > I, ] | ry 
Secretary to change as long as the elements of the service 


continued as marked by the character of the duties,” 1 


. 3a ; } 
rOlLlIOWS as a neeessary seq uence that clil 


ertaining not only to training ships, but also those 


isk | : ; . cre ; : as , : 
lke Character to recelving ships, revenue and mer- 


‘ 


, : | : F . ' 
chant vessels, practice ships, vessels on the Coast Survey, 
aii ( b..g } ‘ - 3 ‘ comes 
and ee QOcner Vessel Th the employ Ol the Government. 


; ; ai 
[tf sueh opinion is sus- 


i itd oral. void. and oft WO ettect. 
| is court, then the question of pay of all naval 
officers is entirely dependent upon the character 
duty performed, and not by reason of their being attac 
In or out of commission, as has alway 


to a vessel 


recognized by the Department. 


Such construction of the law is entirely contrary to the 
} ! : ] : ae 4h . 
whole theory of the naval establishment. Phe power ol 


the Secretary of the Navy tO determine the character oft 
the SeCry Toe Upon which cl vesse] shall ay employed, has 


ilways been recogenized and entforeed. Ih rid) period ot 
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‘Ay the Supreme Court of the alnited States 
OcTOBER TERM, 1886. 


eterna ent 


PHe UNITED STATES. APPELLANT. ) 
Us. ; No. LO29Y. 
| 


JOSHUA BISHOP. j 
APPEAL FROM THE COURT OF CLAIMS 
STATEMENT OF THE CASE. 


This is an appeal from a judgment réndered by the 
Court of Claims in favor of Joshua Bishop against the 
United States for the sum of $816.58. 

In many ot the facts this ease is of like character with 
that of United States, appellant, vs. °. M. Symonds, in 
this court on appeal, and presented herewith for the con- 
sideration of this eourt. 

Joshua Bishop is a lieutenant-comimander in the Navy 
of more than four years’ service as such. He is serving 
on board of the U.S. S. Minnesota, stationed inthe New 
York Harbor. His service on this ship commenced on 
the LS8th oft April, LSS 3 when, In obedience tO orders, he 
reported for duty. Since last-mentioned date claimant 
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fact as to whether he 


rendered, and not twpon the 
see] ot the Navy in Or ou; ot 


; 
mav not ve attached roa ve 


commission for sea servic 
(Claimant has been paid, in conformity with a reculation 


of the Navy Department, as follows 


Navy Regulations of 1876, p. 85, 
Duty on board a sea-gomng vessel of the Navy in 
HNMISSION, O}) board a practice ship at sea. on board 


‘oast Survey vessel actually employed at sea. will 


Hs sea service, 


revarded by the Department cl 


ation is held by the court as not In conform- 
The proposition of claimant, that the rate 
of pay is not dependent upon the character of the duties 
low. 


itv. with law. 


performed, was athirmed by the court b The power 
ot the Secretary oft the Navy to attect the rate ot pay by 
placing a vessel in or out of commission for sea service was 
opinion 


In the s\ monds ( ase, reterred to In the 


} 
denied. 
of the court, the following statutes were construe 
| rs ~ : i 
(Ciause in section yD) Revise d statutes 
ae —_ ‘ - » ti 2 Ces ee — 
Aeutenants ¢ Urine fhe Hirst nve years aiter dat 
o = " ‘ | {° | ’ , 
My COMMISSION, when aut sea, TWO thousand iO! hun- 
t lo] , , _ ) 
ied dollars: on shore adutly, two thousand dollars : 
= : ; ies a ee = 
on leave or waiting orders, one thousand six hundred 
] 1] ] ] 
Golats iftter five vears from such date, when at sea, 
matte eereie «| ry ’ le, | aot ' | ’ ‘ it. 
‘\ is<til ey Pe eneeenee (i (it) it. hil i 4 Vt ‘ it 
. } ° } ] | | 1] . 
ing orders, one thousand eight hundred dollars 
Ne, ( LOT] }4 | R \ eq sratutes 
: ] ie } ‘ 
No service shall be revarded as sea service except 
' | 1] } ‘ , ’ 7 ‘| - 
SUCH as s Liki bye pert ried it sea, Under the orcaers 
: , } - 3 = , me . 
OF a Departm nt and in vessels e1 iploved by authority 


Section 1578. Revised Statutes: 


All otheers shall be entitled 
. : : an | 
commutation theretor. wht! 

I 


a Se 
ea-goiIng vessel, 


} 
ie at sea or attached to a 


. 7 } ] . . : . : ] ’ 
The orders, reculations, and instructions issued by 


arv of the Navy prior to July 14, 1862, 


ArTioOns oom 


aaa yas <4 


with sueh alter ie may since have adopted, 
with the approval of the President, shall be 
nized as the regulations of the Navy, sub 


atious adopted inthe same manner. 


‘gag? om 
rer OF 


ect to alter- 


a | | > . 4 ~ - , . - } 7 
lhe eiause of section Loob. he \ ised statutes, appilca- 


5 4 . > 1 
ble to the present Case, Is as follows: 


Lieutenant-commanders during the first four vears 
after date ot commission, when at sea, two thousand 
M@ht hundred dollars ; on shore duty, two thousand 
four hundred dollars: on leave or 
Tt \ ‘ | ll. ’ e attar , » urge , ak | # 

(Wo Thousand dollars : atter tour vears from sue rpaate, 


: 


} y 
when at sea. three thousand doll: 


wat Ine orders. 


— 


irs: on shore duty. 
two thousand six hundred dollars : 


on leave or wait- 
ing orders, one thousand eight hundred dollars. 


ees 


The Court helow erred. Wy 
(1) In deciding as a conelusion of law that the clai 
(i) in Geciading as a Conelusion OF law that the claim- 


Ant Is ntitled to recover the sum of SS LO.08. 


| y* } 4 x ei . . 
PA In holding Chat Claimant Is ¢ ntitled to recover any 
amount upon the facts as found, 


> \ | . } ee Pi } , y . { " ' ° 
(Oo) in rendering juagment 1n favor of Claimant. 


tO one ration. Or TO 


BRIEF OF ARGUMENT. 

The principles of law at issue in this case are the same 
as those involved in the Symonds Case, presented herewith 
On appeal. 

The main question presented in both Cases Is as to 
whether Navy Regulation of 1876, supra, 
is in conformity with law. 

( laimant contends that as his duties On board the Min- 
nesota, lying in New York Harbor, were of a like character 
LO those of cil) otheer On board i vesse] ot the Navy in 
commission for sea service lying in foreign port his pay 
should be the same. That as in both eases the duty 
performed ‘at sea” both are equally entitled to sea pay. 

The appellant, on the other hand, claims that in the 
statutes applicable “at sea”? means in “sea service.” ‘That 
whether “cat sen” or **sea serviee” is referred to, in a law, 
such reference is made with the meaning given to such 
terms in the American Navy. 

That prior to 1862 ‘sea service” was limited by Navy 
regulation only to those attached to a vessel in commis- 
sion for sea service. That such meaning so given by 
regulation was ratified by section 1547, Revised Statutes, 
supra. ‘That the present Navy regulation relative to “sea 
service” is substantially the same as that im force prior to 
1862. That the present revulation is 1n conformity with 


the custom, usage, and reeulation of the Navy since 1835 


.] ; ae. . ° > 6< _° 9% i 
when a ditference in the rate of pay ror sea Service ana 


other duty for naval otheers was first established by 
law. (4 Stat. L.. 755). 
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Phat the opinion of the eourt below 1s in dir 


©& 


OCTOBER TERM, 


THE UNITED STATES. 


Appella nts, 


SYMONDS, 


Appr TT] eC. 


Appelt -. 


STATEMENT AND BRIEF OF APPELLEES 


upreme Gourt of the United States. 


OCTOBER TERM, 1886. 


THe UNItrep States, 
Appellants, 


Vl. SYMONDs. 


Appelle FP 


UNITED STATES 


i Lppre Lhajats ; 


BISHOP. 


; | 
Appelle 


: ‘. ° y 
hese two cuses involve the Sc ILe Questions, and 


while the \ttorney General] has filed ad Separate brief 


i each, for convenience, we bee leave to submit our 


. 7. + 
ses together. 


views upon both ea 

These appellees, officers of the Navy, were under or- 
ders of the Secretary of the Navy, attached to, and serv- 
ing respectively on board the practice or training ships 


New Hampshire and Minnesota, the former in Narra- 


xiv and the latter in New York Harbor. 


gansett Ba 


Section 1,556, kh. S., fixes the pay of a lieutenant of 
at S2.600. 


the length of service of appellee, Symonds, at 


arjadiem ovhe) S hen on ‘“ohore duty al 
2 OO: and that OT lie irenan commander of the 
neth of service « appre Lee bishop at $3,000, “when 
o and 7? HOO). wr hie 1} mm snore duty.” 
Section 1.578 allows all officers a ration or commu- 
ution therefo1 while at sea or a ched toa sea-going 
essel,” and Section 1,585 fixes thirty cents as the 
Inmutation price of havy ration 
Fora portion of his service on the U.S.S. New Hamp- 
hire appelles Svinonds., Vas paid only shore pay, and 
vas allowed neithera ration nor commutation therefor. 


id only shore pay, without 


{ppellee Bishop, was pa 

ration or commutation therefor, for the whole period 
of his service on the U.S. S. Minnesota. 

The court below decided that appellees were entitled 


lide W 


sta 


4 


Angell on 
Smith’s Cons. 
7 
| 
l'nited States aes. 


a 


Baker »s. Hoag, 7 


Inited States as. \ 


forthe whole 


Lo ‘sea pay” and commutation of rations 
of the period of their service on said vessels, and gave 
judgment respectively, for the sums of $1,122.29, and 
be he’ 16.538. 
BRIEF 
If the sections of law above quoted stood alone, the 
se would be plain. The court below has found, 
that these ships were “at sea” within the judicial] 
und executive definition of that term adopted by 
this court in Peyroux, ef. a/., os. Howard, and Varion 
7 Pet. 342), by Justice Story in DeLovio os. Boit (2 
Gall., 428), and bi \ttorney General Bates, (10 )ps., 
192 
[In addition to these anthorities the court is respect 
fully referred to 
Harg. tract, Ch., 4, p. 10. 


f 


6) Tf . 
ALers, he 


p. 


Sec. 588, ef. seg. 


LS 
ide 


i] 
Robinson, 4+ Mason. 307. 
N Y.. 561. 


Viltberger, 5 Wheat. 76. 


‘ 


The exact words “at sea.’ when used in Envlish and 
\merican Statutes. have been construed bv the courts. 
Z 


(n Knelish statute (1 Viet... C. 26. See. 11.) provides 


: 4 r » EF oa I P — > , 
for the probate of nuneupative wills, made by sailors 


h., 1; P. & D.; 540)1t was 
held that a nuncupative will made by MeMurdo, a 
inate on the “ Excellent,” when that vessel was laid 
up in Portsmouth harbor with no immediate prospect 
ot sailing, was made “at sea,” and it was admitted to 
probate. Anda letter written and mailed by the master 
of a vessel whilst in port was held to be a nuncupative 


ey 
; 7 
ii 
i 


as being made “at sea.’ (Parker 77 re. 2 Sw. and 


A New York Statute is as follows: 

SEC. 19 (sec. 22). “No nuneupative or unwritten will 
bequeathing estate shall be valid, unless made by a 
soldier while inactual military service, or by a mariner 
while at sea.” (R.S., Ed. 1852, p. 243.) 

ln Hubbard «. Hubbard,(8 N. Y., 4 Seld., 196,) it was 
held that an unwritten will made by a seaman on a 
vessel at anchor in Delaware Bay was. within the 
The English statute of 1389 (13 Rieh. IT, Ch. 5,) pro- 
viding “that the admirals and their deputies shall not 
meddle from henceforth of anything done within the 
realm, but only of a thing done upon the sea” vzave 
rise to a lony eontest. (DeLovio vs. Boit, SUPA be- 
tween the admiralty and common law courts for juris- 
diction over ports and havens, in which contest the 


contention of the admiralty was supported by Spelman 


and Exton (Relig., Ad. Jur., 226—Mar. Dic. 80. 

But when our constitution gave to United States 
courts cognizance of admiralty and maritime causes, 
they early assumed the jurisdiction over ports and 


havens, contended for by the English Courts of Ad- 
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An examination of the opinion of Atty. Genl. bates, 
{ @9 ' il] | +f tha + 11 ' 27> mt UAE ] } 7 flic eoe 
(Supra), Will Show that 1ts purport was to ae LY OU C] 
sea pay in the case last cited. But in the cases at bar, 
1 3 ‘ . > } 7 4.7 — ‘ . \ a } i 
the officers fulfilled all the requirements of Section 
1571, admitting that that section refers to pay, by 
being at sea on public vessels, and under the orders of 
the Navy Department. The conelusion that they were 
mmntitlan #4 » 7x —mAnIN sri ix . 6) ided +1 , ld 
ePNncvIcied i) ek ere WAV. COULA OLLLV De ‘iLVolder . Lt WOUL 


seem, by holding that the sea, as well as the officer, 


was under the orders of the Department. his sort 
L — ; Pa 6s = , aAgcarta 
OT prerogative has not, 10 Is believed. been assert d 


since the time of Wine Canute. and then not suecess- 


’ 


And yet the :ppellants, in their brief, maintain that 


+ . 


the Secretary has such a prerogative. That is to say, 
| 4 t > - . | . : 
the statutes. and has exercised that 


orders and regulations. 


(of such orders and revulations. there are but two 


in the record. VIZ: th -rerul Ltbion of Is. 6 and the order 


— 
mone 
am 
—" 
= 
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of 7 July, 1882, thong] are alluded to in appel 


lants brief. 
sy ' 7 
hese orders are AS POLLO 
i? — ° 
vi \ XN 0) IS 76. ! 


7 , . * 
raft y . : ast .? +} . 7 ™ r ' , . e | 
Wuty on board a sea going vessel of the Navv in 
POTMINISSION, Oh DOATG a practice ship at sea, or on ' 


oard a coast survey vessel actually employed at sea 


. ‘) P| ) t *) ‘Zs : ° 2 
partment as sea service. 


— 
NONE aegemne auiswe 


(IENERAL OrbDER | NAVY DEPARTMENT. 
No. 297. | W ASHINGSPON, July ~. 13882 
On after the Ist of August next the “ New Hamp- 
shire.’ the ‘* Minnesota,” the “ Intrepid,’ and the 
‘ Alarin.’ will not be considered as in commission for 
NECL NE reece : 
Wve. KE. CHANDLER. 
Secretiry of the Navy. 


Neither of these orders attempt in express words to 
fix the pay of any officer, but inerely define what the 
Navy Department would regard as ‘‘sea service.” 
They may therefore, very well be supposed to have 
been intended to apply only to that credit for sea ser- 
vice on the Navy Register which affects an officers as- 
signinent to duty. There is nothing in the reeord to 
indicate that the Seeretary, in issuing them, had the 
least idea of effecting the pay of officers serving on 
the vessels described in them. 

(‘oneedinyg th a the aecounting officers of the Treasury 
are bound toaccept the construction placed by the Seere- 
ry upon the statutes regulating the pay of the Navy 
| | in dircet confliet with the provisions of See’s 
191, 273 and 277, kh. S., giving them final power to ad 
judicate all accounts arising in the Navy Departinent 
until recourse is had to the courts), we submit that 
thev simply misinterpreted t 

As to the regulation of 13876, the interpretation 
placed upon it, by the accounting officers, in allowing 
or denying sea pay, for service or practice on training 
ships at sea, but not in commission, is neither shown 
in the reeord or stated in appellant’s brief. but the 
order itself, in defininy what shall be eonsidered aS 
sen service, on sea voing vessels, specifies that they 
must be “7n commission,’ but eredits officers on prac- 
tice or training ships with sea service when such ves- 


sels are “at sea.’ whether in commission or not. These 
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THE UNITED STATES, APPELLANT, 
VS. 


HENRY R. PHILBRICK. 


APPEAL FROM THE COURT OF CLAIMS. 
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UNITED STATES VS. PHILBRICK. 1 


> 


] [In the Court of Claims.—Filed January 25th, 1886.—J. R. 


HENRY R. PHILBRICK ) 
Us. ' No. 14762. 
THE UNITED STraTEs, } 


| — Petition. 


To the honorable the judges of the Court of Claims: 

The petition of Henry R. Philbrick respectfully shows to your honors: 

That he is a citizen of the United States and an officer of the Navy 
thereof, to wit a carpenter, and has served continuously as such since No- 
vember 12th, 1869; : 

That under the naval appropriation act of August 5th, 1882 (22 Stats., 
487), petitioner had a good and valid claim against the United States for 
longevity pay from November 12th, 1869, on account of prior service as 
carpenter from July 8th, 1861, to March 14th, 1866 ; 

That a portion of said claim was allowed by the late Second Comp- 
troller of the Treasury, Hon. W. W. Upton, and paid to your petitioner, but 
that the said Upton deducted from the amount justly due your petitioner 
on said claim the sum of $169.50 on account of the sums alleged to have 
been unlawfully paid him from November 12th, 1869, aforesaid, to June 
30th, 1870, and allowed by former accounting officers of the Treasury for 
commutation of quarters, furniture, lights, and fuel, under section 4 of 
the act of Congress approved April 17th, 1866 (14 Stats., 38), as 
construed by the Secretary of the Navy and said accounting offi- 
cers; and that said Upton declined to allow the further sum of 
$45.38 which vour petitioner says was justly due him on said claim under 
said act of 1882 and said act of 1866 as so construed ; 

That the present Second Comptroller of the Treasury, Hon. J. H. May- 
nard, having decided in the case of Louis R. Chester that such deductions 
were unlawful, your petitioner made claim before him for the amounts so 
deducted and disallowed as aforesaid, but that his said claim was rejected 
on the ground that the Comptroller could not reverse the action of his 
predecessor in petitioner’s case ; wherefore he brings this suit and prays 
judgment in the sum of $214.88. 

Your petitioner says that he is the sole owner of this claim and has 
never disposed of the same, or any part thereof, to any person; that he is 
justly entitled to the amount thereof, after allowing all just credits and 
offsets: that he has at all times borne true allegiance to the Government 
of the United States, and has never voluntarily aided, abetted, or given 
encouragement to rebellion against said Government, and that he believes 
the facts stated in this petition to be true. 

Your petitioner has appointed John Paul Jones, of Washington, D. 
C., his attorney for the prosecution of this claim. 

H. R. PHILBRICK, 
By JOHN PAUL JONES. 
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Subseribed and sworn to before me this 25th day of January, 1886. 
JOSEPH W. AMAN, 


( ommissioner Court O] Claims. 


= | 
a7 


4 


1 


equal to thirty-three and 


LZ, 


L886. 


On hehalt of the LTnited States. 


{nad w comes the Attorney- 
| answering the petition of the claimant herein, denies each and every hn 
on therein contained ; nd asks judement that the petition be dis- 
(nd as to so mueh of the said petition as avers that the said claimant ’ 
| times borne tru Ith nd llegianee to the Government of the &' 
i States and nas I ny way \ Lntal ly ided, abetted, Or yivel 
: Ho 
ent to rebellion again e said Government, th Attorney- 
n pursuance of the statute in su e provided, denies the said 
# 
1d asks judgm recording ly, 
ROBERT A. HOWARD, 
lssistant Afforney-G nei 
i | Rind AT Kiled Maa QR ¥ 
e 
AS¢ ving | ‘ t (‘laims. the eourt. up 
den nMnas | acts 1 
¥ 
nant 1s a irpentel SsTares Navy. and nas sery 
such since November 12, 1869. - 
3 
He also served as a Carpenter in U Navi 1) to the date of his pres 
I nt, tO Wil fr ae lulv 8S. 1861. to \iarch 14. L866. 
if. 
nthe 23d day of M old) e Secretary of the Navy issued th 
oe general orde 
‘ VY aw 7 fy 
NAVY DEPARTMENT, Jay 23, 1866 * 
micrpresc Fe no nn 04 Lx 4 +}, 1] Pa —— ‘ ; ‘ 
HOress tldaAVillS, ith VieW Ot CT Lili IO] Increased compensation 
ers of the Navy, repealed th w which prohibited any allowance to 
m ** for rent of quarters | : rent for furniture. or for livhts or y 
| WC., Ke.” thi ey partnent rH rde LO prevent ad recurrence ot the 
cularities, abuses, and arbitrary allowances which oceasioned the pro- 
ition, deems it proper to stablish tixed rate of compensation in lieu y 
the extra allowances which were pt hibited by the law now repealed, 
cordingly, from and after the first day of June proximo, officers who . 
not provided with quarters on shore stations will be allowed a sum 


one-third per centum of their pay in lieu \ 


of all allowances, except tor 
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UNITED STATES VS. PHILBRICK. Oo 
III. 


The claimant filed his claim for the benefits of the act of 3rd March, 
1883, with the Fourth Auditor of the Treasury, and in due time it was 
passed by that officer and forwarded to the Second Comptroller, who is by 
law the reviewing officer charged with the settlement of this class of claims. 
The sum of $214.88 was deducted from that settlement by the Second 
Comptroller. This amount is made up of two sr viz: $169.50, al- 
leved to have been ge rpaid claimant, in mistake of law, from November 
12. 1869, to July , 1870, under the order of the Secretary of me N: AVY 
set forthin I nding [I, and $45.88, which he would have received if all of 
his service in the Navy “ had “wire continuous and in the heat crade 
having graduated pay held by him sinee last entering the service ” (i. e., 


>) 


carpenter) under the provisions of the act of 1883. 
IV. 
In the Register of the Navy of the United States to January 15, 1884, 
p. 86, under the heading “ Warrant-Officers, Carpenters,” 1s the following 
Cntry 
Active list: Henry. R. Philbrick ; present duty, station or residence, 
4 
Maine; entry into service, 25 June, 1869; present appointment, 25 June, 
1869; total sea service, nine years five months; shore duty, two years one 
month ; unemploved three years; in service fourteen years six 
6 months ; expiration of last cruise, August, 1877. 


[f claimant had been credited on his warrant as an officer of the recular 
Navy with his prior services as a volunteer. the sum of $825.46 would 


have accrued to him, after deducting internal-revenue tax, on account of 
the allowanees authorized by the general order between November 12, 
1869, and June 30, 1870, in addition to the sums deducted in the settle- 


ment of September 8, 1884 (3169.50). 
CONCLUSION OF LAW. 


Upon the foregoing findings of fact the court decides as conclusion of 


The claimant is entitled to reeover the money withheld by the account- 
ing officers in the settlement of his account, to wit, the sum ot $214.88. 


[\ —Final judgment, 
e/ . 


At a Court of Claims held at the city of Washington, D. C., on the 
3rd day of May, A. D. 1886, judgment was ordered to be entered up as 
follows : . 

The court on due consideration of the premises find for the claimant, 
and do order, adjudge, and decree that the said Henry R. Philbrick do 
have and recover of and from the United States, the sum of two hundred 
and fourteen ,5,8, dollars ($214.88). 


4 UNITED STATES VS. PHILBRICK. 
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V.—Application for and allowance of appect. 
From the judement rendered in the above-entitled cause on the 3d day 
May, 1886. in favor of claimant, the defendants, by their Attorney- 
General, on the 25th day of May, 1886, make application for and give 
tice of an appeal to the Supreme Court of the United States. 
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partialities mav have existed prior to 1850 in the allow- 
ances made naval officers and seamen, such allowances 
were made under and by virtue of lawful appropriation. 

There is marked ditt renee in the conditions under 
which General Order No. 75 was issued. That order is 
in effect that the pay oft otheers who are not provided 
with quarters on shore stations shall be advanced 332 per 
cent., and those who are provided with such quarters be 
advanced 20 per cent. 

Such order is not based upon any appropriation, nor 1s 
it specially authorized by any law. 


. 


[It was not made in econtormity with law—it was made 


in violation of law. 


The pay of naval ofheers is fixed by statute. The 


Secretarv ot the Navv has no power to merease or dimin- 


ish it. The powers of all ofheers from the President down 


hy law. (The loud Acceptances, (7 Waill.. 


are limited 
ri £ Ll yjated Sirter Vs, Al rander. | 10 LJ. S.. SPA Voffat 


vs. United States, 112 U.S., 32.) 
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od 
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pe levallv mciuded in the estimates [ol] appropriation, 
Section ahb?. Revised Statutes. provides: 
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Ali estimates fo1 Line compensation ot otteers, 
e tounded 
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authorized by law to be employed, shall 
on the express provisions of law, and not upon the 
authority ol executive distribution. 

The power of heads O} Departments LO make regulations 
is limited (Rev. Stat., § 161) to “the government of the 
Department, the conduct oft the otheers and elerks, the 
distribution and performance of its business, the presenta- 
tion, use, and custody of its records, papers, and property 


appertaining to it.” 
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Section 1547. Revised Statutes. provide 3: 


That the orders, regulations, and instructions 
issued by the Seeretary of the Navy prior to July 
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14. 1862. with such alterations as he mav since have 


adopted, with the approval ot the Pr sident. shall he 
recognized as the regulations of the Navy, subject to 
alterations adopted in the same manner. 


Such regulations have the foree and effect of law when 


made in contormity with existing law. (Gratiot vs. United 
States, 4 Howard, SO, and a parte Reed, 100 U.S., 18.) 

As the pay ot naval otheers Is fixed by statute, \W ithout 
any authority vested in the Secretary of the Navy to in- 
crease or diminish the pay SO fixed by a direct order, he 
cannot lawfully, as attempted in General Order, No. 75, 
accomplish the result by any indirect order. The pay of 
ch otticer, if Is true, varies, dependent Upon the fact as to 
whether he is assigned to sea-service or shore duty, and it 
may often happen that owing to peculiarities of the assigned 
duty, an increase of pay would seem proper. But the 
amount of pay attaching tO the duty Is ad matter not in tHe 
control ot the seer tary ot the Navy. It is not within the 
scope of hisauthority. Where extraordinary and unusua 
expense Is meurred in the execution ot orders properly 
issued, such actual expense will, if justified by the nature of 
the case, be retunded. ‘This isa recognized authority. But 
this in no degree justifies an order increasing the pay of 
officers assigned to shore duty one-third in all cases where 
quarters are not provided, whatever may be tie actual COST 
of such quarters, and certainly does not authorize him to 


inerease the pay of such ofheers one-fifth where quarters 


are pros ided. 
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strued by the lower court, was to give to naval officers 
he nefits of pay. lt Can readily be seen thiut In some 
cases, the longevity increase, growing out of prior ser.- 
vice, would be less in amount than the former allow- 
anee under the order of 1866. The priorservice of an 
officer thus affeeted, would be a disadvantage to him, 
instead of a benefit, because, should the judgment of 
the lower court be reversed, the aeecounting officers 


+ 


would be compelled to cheek the difference bet ween 


= 


these amounts against his future pay. 


Not only would this be true in the case of an officer 
making a claim for additional pay under the Acts of 
I882 and 1883, but every officer who was in the service 
from 1866 to 1870, whether claiming under these later 
iets or not, must now have the amounts received as 
wdditional pay checked against him, and thus be de- 


prived of all pay for over a year to come. 


It is doubtless in view of this necessary conse- 
quence, following a reversal of the judgment below, 
that the Honorable Attorney General says in his brief, 
“Thisisa testcase,” because the Records of the Court of 
Claims, and the Treasury Department, to which he hus 
aecess show that there are but thirteen officers having 
claims under the Aets of 1882 and 1883, against whom 
such deduction could be made, and the agyvrevate 
umount would be too insignificant to allow the pre- 
sumption, that the Attorney General would ask this 
Court to overrule the Court of Claims, and the present 
Honorable Second Comptroller, if these eases alone 


were involved. 


it is respectfully submitted that the judgement of 


the lower Court is correct, and should be affirmed. 
Roperr. Bo Lines. 
JOHN PAuL JONES. 


Counsel fo) A ppe llee. 
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UNITED STATES VS. ROCKWELL. ] 
| In the United States Court of Claims. 


CHARLES H. ROCKWELL ) 
VS. , No. 14739. 


THE UNITED STATES. } 
|.— Petition.—Filed Dee. 15. 1885. 


To the honorable the judges of the Court of Claims: 

The petition of Charles H. Rockwell respectfully shows to your honors: 

Kirst. That he is a citizen of the United States and an officer of the 
Navy thereof, to wit, a leutenant-commander. 

Second. That he was appointed an acting master in the Volunteer Navy 
July 15th, 1862; promoted to heutenant December 16th, 1862, lieutenant- 
commander April 29th, 1865, and was honorably discharged December 
8th, 1865; was reappointed acting master November 19th, 1866, and 
served until Mareh 12th, 1868, when he was appointed master in the 
Regular Navy. December 18th, 1868, he was promoted to the grade of 
lieutenant, in which he served until February 26th, 1878, when he was 


promoted to his present grade. 
Third. Your petitioner says that from the date of his last entry into 
the Navy to July Ist, 1870, the grades of master, lieutenant, and Jieuten- 
ant-commander had, by law, no graduated pay, and that the grade of lieu- 
tenant is the lowest grade having graduated pay held by vour petitioner 
since last entering the Navy; wherefore your petitioner claims 
that under the provisions of the naval appropriation act of March 
3d, 1883 (22 Stats., 473, see. 1), he is entitled to be eredited on his 

erade of lieutenant in the Regular Navy, with all of his service rendered 
prior to his appointment to that grade, and to receive the difference be- 


tween the pay of a lieutenant in his first five vears and in his second five 

: by acts of July 15th, 1870 (16 Stats., 330), and section 
Statutes, from July Ist, 1870, to December 18, 1873. 
fourth, Your petitioner says that he has never received credit or di 


ferenee of Pay On account ot said service, 


a TT attod :, 
the hited States 1n 


Wheretore vour petitioner prays iudement against th 
| 
tiie sill (ol ~ 
ee. ee La See ee ee ee ee — PY eee ee 
Our petitioner tTurther savs that hells the sole owner ot this Claim. and 
i . 
" } | y , 4 | o 
has never assigned the same or any part thereot to any person; that 
- | } | — “3 a tae : 
IS TUsSTIV en ied to the amount herein claimed from the [ nited States, airtel 


allowing all just eredits and ottsets : and that ile has appointed JOD 


Pai] Jone =, ot \\ ashineton, 1). om his attorney tor the pros cution ot the 
same, 
CHARLES H. ROCKWELL, 
Bv JOHN PAUL JONES, 
Attorne. 
Disrricr OF COLUMBIA, 
(County of Washington, SS: 

John Paul Jones, being first duly sworn, says that he is the attorney of 
Charles H. Rockwell, and that the matters stated in the foregoing petition 
are true, to the best of his knowledge and belief. 

JOSEPH W. AMAN, 
Com? Court of (Vaime. 
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tnd now comes the Attorney-General, on behail of the lL nited states, 


and answering the petition of the claimant herein, aentes each anc every 
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ROBERT A. HOWARI 
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| mmissioned and served in the Reeular and Vol- 
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itenant-commander trom April 29, 1865, to December & LADY, 
: 
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he h vas honorably discharged 
-*- i a sect , Oe ror,” ry vc 
i Lectinge master trom Novembe IY, LHSHH, To Mareh oa LS6S. 
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Vlaster in Reeular Navy from March 12, 1868, to December 18, 
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eount of the provisions of the act March 3. IS&5, chapter 97 (22 Sta 
tied), I suirine eredit to be given to all othcers of the Navv tor the 1 


Bante 
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het ‘ fheer , \licted 1 , Mm > cyt . :, 
pney nave served as olneers Or enlisted men nm the Reoulat OF V olunteer 


CONC YI STON O)] rAW 
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UT Lit Oregorny Mawes OF Tae i court decides as a conclusion of 
} P 4] . rl itlad + - + | - Pr eSeg . 
ian nat ti claimant 1s entitled to recover the sum of 8691.60. 


RICHARDSON. C. J.. delivered the opinion of the court: 


¢ ‘1 . > he : ’ } io = : | R ; . + 
Che claimant, an officer oi the Navy OFrINGS this action to recover the 


oh 
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additional pay to which he alleges that he 1s entitled under the following 
provisions of the act of Mareh 3, 1883, chapter 97 (22 Stat. L.. 473): 
‘And all otheers of the Navy shall be eredited with t| 
Ph fe 
il 


Pr : 
i@ actual Time they 


wow ee 
o 

- 
— 


mav have served as officers or enlisted men in t or Vol 
Army or Navy. or both. and shall receive all the benet 

service in all respects in the same manner as If all said service had been 
continuous and in the Regular Navy in the lowest grade having graduated 
pay held by such officer since last entering the service 


i Pitan. Linge in |. all |} ee 
rovided, hat nothing 1n this Clause shall be so construed as to 


authorize any change ee the dates of Commission or 1n the reiative Tank 


{- j Pb he . 
Of such omcers 


Provided, turther, That nothing herein contained shall be so construed 

as tO C1Ve cUThN additional pct tO any such otheer during thie time ot his 
~t rviee ith the volunteer A Prive OF Navy 7. 

Krom Julv 16, 1862, when the elaimant entered the service, lin 

officers of the Navy reeeived, under the act of July 16, 1862, chap- 

. ° ‘ .. 

ter 183 (12 Stat. L., 586), no additional pay for length of service until 

the Passage Ol thi et of July lo. LS7O chapte) 299, section 2 (16 Stat 

LL... 330, now Rev. Stat... see. 1556). From June 30, 1870, by the latter 

°.e : . .Y ' } 
act, ®Z00 a vear additional has been allowed to leutenant-commanders 
after tour vears from date of commission, and the same amount to leu- 


ns aiter five years from date of commission. 


! : | } 
It may be noticed that the lenet! 


. : ‘ ae. 
thr OF serviee Whieh GClives additional pay 
ro otneers of the \rmy Counts from their first entrv into service, and the 


} a = Se Ye ! { ‘i ee : 
pavV Is Increased every five vears until 1t reacnes 4U per ecent. of thell orade, 


. } f° } Py + 6 *.) _ es) 6g ™ 

or, in the case of a colonel, to 84,000 (Rev. Stat., sees. 1262, 1263, 1267; 
_" - i es Cyas>. [F FEY, 7 ' . ‘ ‘] 319 be. oe | 

act of June id, SLO, eh. 200. ¢° I \ le) = ase, lb ¢ . 4 is.. pe EN while the 
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leneth of service whieh w1lves additional pay to otheers ot the Navy counts 
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have but one inerease ol pas rol leneth or serv- 
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Chat additional pct Wiis é xpected to tollow the eredit fc) leneth of 
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service Is evident from the last proviso, which 1s that “ nothing. herein 
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ie time of his service in the volunteer Army or Navy. 


or th tC Ww: viven in other eases, and so the act has 
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thus implying that It was To be 
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en construed, DV ACCOUNTING otheers. 


Lhe Drovisions of the act Ot ISS5 seem To have peen enacted for the 
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PUPpPoOse Ot GIVING To all othiecers tn the Kheecular Navy. since tast entering 
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th service, In the grade first held by them tnen hay Ine gwraduated pay, 
‘ | s 


et : ? . 1] 4+ | : 7] . : . : > im | a ’ | ’ ’ > + a 7 * 
credit ror all the previous service In the Army or Navy, ol both reQGuial 


] } j ° : . 4 , a + ’ . 
or volunteer and whether continuous or not, In order that while rhnev re- 
° ‘ ' ] } } i ° : } 
mained inh SUCH orade they should nave the additional! 


17 


pay rnen allowed 


sania , , P ;' 
| he claimant served tiree years Tour months and cCWwentv-three days in 
the Volunteer Navy as acting master, heutenant, and lieutenant-commander, 
' } ’ } ye | . ‘ _~ } 
when he was honorably discharged December S, LSb». He last entered 


, P 7 : ° , - ae 
the Service Mareh | ie LSOS, and Nas served continuously ever since ih dlit- 


ferent grades. First he was acting master from November 19, 1866, to 
} TtORO > . > wane: 

Mareh, 1868, and then master till December 18, 1868, two vears and 
+ <r oi } ' i , . » ; ‘eiaia " om 

twenty-nine days. At that time the grade of master had no graduated 
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pay. From December 18, 1868, he served as lieutenant, for which grade 
as well as that of master graduated pay was first established by the act of 
July 15, 1870, chapter 295, section 3 (now Rev. Stat., see., 1556). 

Therefore the lowest grade having graduated pay when held by the 
claimant since last entering the service was that of lieutenant. Credit 
under the act ot L883. for previous service, which Was more than five 
vears. must be given to him in that grade. Turning to the pay acts in 
force at that time. we find that such credit would entitled him to no 
additional pay until July 1, 1870, from which time, under the act of July 
15 of that vear, he would be entitled to $200 a vear additional to his 
regular pay for length of service. He was in fact so paid, under the pay 
law then in force, after five years’ service in that grade from December 
18, 1873, till he was promoted, February 26, 18738. 


But he has not been paid for additional pay accruing from the 
6 act of 1883. from July 1. 1870, to Deeember 18, 1873, which 


amounts to S691.60. 

This is the only reasonable and sensible interpretation which we can 
vive to the act of 1383, and, as was said by Mr. Justice Field in United 
states Vv. Kirby (7 . 5... 456i, * all laws should recelve “) sensible eon- 
struction.” 

Other interpretations have been suggested, which we cannot adopt. The 
act provides that all officers “ shall be eredited with the actual time they 
have served as officers and enlisted men, and shall receive all the benefits 
of such actual service in all respects and in the same manner as If all said 
service had been continuous in the Regular Navy.in the lowest grade held 
by them having graduated pay held by such officer since last entering the 


Ser 


in 
“a 

A ’ 
—— « 
~ 
oo 


The strict letter of this language would include credit for length of 
service after leaving the grade first held with graduated pay, as well as 
services: before entering that grade. But we understand the act to deal 
with the credit for length of service as it might have been given when the 
grade having graduated pay was first held, and of course subsequent serv- 
ice could not then have been reckoned, and the claimant does not ask for 
that construction. 

Again it Is sugoested that 1 order tO olVve the otheer all the benetits ot 
such actual service as though it had been in the erade to which it is to be 
eredited, as the language Ol the act provides, he ought Lo have the full 
salary of that erade tor the whole time, back to his re-encrs into the Regu- 
lar Navy, although he might have held during that time a lower grade, 
having less pay. But cl sensible and reasonable VIEW Ol the act Is that it 
deals with eredit for leneth of service and the additional pav which arises 
therefrom, and not with the matter of regular salarv, and thus it appears 
LO have been understood by all partie e 

But it is claimed for the defendants that the credit for leneth of service 
under the act of 1883 should be given in the lowest erade having orad- 


iJ 
— 
< 


uated pay by the then existing law, which the claimant held sinee last en- 
tering the service, although when it was held by him it had no graduated 
pay. This construction we do not adopt. . | 

Lhe pay acts apply only to the grades held by officers while such acts 


were 1D roree, lo o1ve eredit tor previous leneth ot SerVvIce in 1 orade 
which did not have graduated pay when held by an ofticer, merely because 


a 


ONITED STATES VS. ROCKWELL. vo 


it did have graduated pay under a subsequent law when he did not hold 
it, and when such credit could confer no benefit, would require an unrea- 
sonable construction of the act, which should pot be adopted if there be 
the slightest ambiguity or doubt. 

The act of 1883 seems to deal with the status of the officers while they 
were passing through the different grades held by them, both as to credit 
for length of service and as to pay which may be affected by such credit. 
As the law in force when officers held their different grades must regulate 
their pay, and as that law is not changed by the act of 1883, so the credit 
for length of service must be held to relate to the same period of time— 
that is, the time in which the grades were actually held. 

The claimant will have judgment for $691.60. 


me 


V .—final VI dgme nt. 


Ata Court of Claims held at the city ot Washington, DD. C., on the 
1Oth day ot May, A. D. 1886, judgment was ordered to be entered lp as 
follows: 

The court on due consideration of the premises find for the claimant, 
and do ord Fe adjudge, and decree that the sald Charles H. Rock well do 
have and recover of and from the United States the sum of six hundred 
and ninety-one ,6°% dollars ($691.60). 


be V l.—Application for and allowanes of appeal. 


‘rom the judgment rendered in the above-entitled cause, on the 10th 
day of May, 1886, in favor of claimant, the defendants, by their Attor- 
ney-General, on the 27th day of May, 1886, make application for, and 
| appeal to the Supreme Court of the United States. 

ROBERT A. HOWARD, 


Assistant ' ifforne y- Cre ile ral, 


ive notice of. al 


cy 
— 
< 


Kiled May 24. 1886. 


And now, to wit, May 27, 1886, it is ordered by the court that the ap- 
peal be allowed as prayed for. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


9 In the Court of Claims. 
VII. 


CHARLEs H. ROCKWELL )} 
vs. ~-No. 14739. 
Tue Unirep Srares. } 


[, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court and the conelusion of 
law thereon, of the opinion of the court, of the final judgment of the court, 
of the application of the defendants for and allowance of appeal to the 
Supreme Court of the United States. | 


0 UNITED STATES VS. ROCKWELL. 


In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington, this 15th day of September, 1886. 
[SEAL. | JOHN RANDOLPH, 
Aast. Clerk Court of Claims. 


(Indorsement on cover:) No. 1030. The United States, appellant, vs. 


Charles H. Rockwell. Court of Claims. Filed September 27, 1886. 
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In the Supreme Court of the ited States, 


OCTOBER. 


| , Y » rin ‘ . >’ Y ry ) 
fHE UNITED STATES, APPELLANT, ) 


CHARLES H. ROCKWELL. } 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF FOR 
APPELLANT. 
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Hn the Supreme Court of the Unuiteti States. 


oe 


OcTOBER TERM. 1886. 


THe UNITED STATES. APPELLANT, ) 


is, 


CHARLES H. RocKWELL. 


STATEMENT OF THE CASE. 


This is an appeal from a judgment rendered by the 
Court of Claims in favor of Charles H. Rockwell, on the 
10th day of May, 1886, for $691.60. 

Claimant was enlisted and served in the volunteer and 
recular Navy. 

[In the volunteer Navy : 

(1) Acting master from July 15, 1862. to Dee 
16, 1862. 

(2) Lieutenant from December 16, 1862, to April : 
1865. 

(3) Lieutenant-commander from April 29, 1865, to 
Decembe ro. L865. when he Was honorably discharged. 

(4) Acting master from November 19, 1866, to March 
12, 1868. 


G56 | 


March 12, 1868, to December 18 


. 


from December 18, 1868, to February 


' , a cw Sete a 
ymander trom February 26, 1878, to 


n paid for all services in accordance 


1 is based upon the provisions of the 


.) , ary (9¢ vy Pay os 
oS.) chaptel <9 4 be s- sstat. PS Mi). AS 


4] ee me. artth 
ers ot the Navy shall be eredited with 
hev miav have served as officers or en- 
the recular or volunteer Army or Navy, 


hall receive all the benefits of such act- 


r eT) ¢ yntinuous and in the reocutar 
} j j , j_j 
r } fj he) Grad tla Pd pay held 
f r } (] The S i, Oe 
} , o : } 
| st entered the service in the reg- 
F 
hneimhel commanders. meutenant- 
? 
‘ ; = 
Its. masters had oe} iduated pay 
+] | j | } i | 
' ay i »] aE / ie). ia) if} 
. } { Pr ! is 
vs, lLieutenant-commanders, heu- 
‘ n | ] 1 4 i «3% } ‘ 
cea tO Pracduated pay trom 
! 

r oP ULE cer ae, 

' commissioned as master in the 
ry»payerar had moi cr rg ¥« } yx l } 
mast Had no graduated pay. Hist 

{ 1) i 

i i~ il¢ hil nant, Lie Act OT Ls LD 

} 
mitt] 


nm viven DY claimant to this act is. that 


oe er 


as he never held the position of master when it had eradu- 


ated pay, he is entitled to the benefit of his actual service 
in all respects in the same manner as if all his service had 
been continuous and in the regular Navy in the grade of 
heutenant, that being the lowest grade having graduated 
pay when held by him. 

Claimant served in the volunteer Navy five years seven 
months and sixteen days. He served in the regular Navy 
prior to his appointment of lieutenant from March 12. 
1868, to December LS, 1863, a period of nine months and 
six days. His whole service prior to that time was six 
years two months and twenty-two days. 

The position of claimant Is that he should recelve the 
pay of lieutenant after five years’ service, trom the date 
of the passage of the Act of July 1, 1870, until he was 
promoted February 26, 1878. 

The account as claimed Was disallowed by the account- 
ing officers of the Treasury, substantially on the ground 
that the lowest erade hav ing eraduate dl pay al the time of 
the passave otf the act held by claimant sinee entering the 
ar Navy was that of master, and therefore, under 
the provisions of said act, he 1s deemed to have served 

ne | 


continuously Prior tO the Passage thereot In the g 
] 


master nine reen vears seven months and seven davs. 
} 


The mptrolle r says in his opinion : 


+ + ] . | . } © »*)> 
SeCetis tO me the ianvuavwe or the aet of taa., 


—s 


+ 
in this respect, is too plain to admit of serious doubt. 
The eourt below djecided— 
(1) That under the provisions of the act that the low- 


est grade held by claimant since last entering the service 


having graduated pay was that of lieutenant. 


< < 


‘ 
/ 
i 
| 
; 


2) "That the only reasonabl and sensible lnterpreta- 
: 47 4 { ~ ; | 4 e »ep * h: one erie 4 
Lion that Cah wy mjven To the act ol 1ISS85 ix [{ mat cialmant 


2s } ° } } .. es . aoe 
is entitied to pav in the rank of Hheutenant, alter giving 


him eredit with prior se rvice in order CO {ix the rate of 


pay from July :. Is/Q, LO December lS, L875, when he 


Was prom ted, That ror such period there is stil] due 


The CONSTrU tion civen to the Statute bv the Court of 


‘= bl + . . 7 17 } a £ P 
Claims is claimed by appellant to be unwarranted by the 


4 pent {” leans - lanpeal isth ee : — 
LeFIuUs O} the law, and appea Is LICPeELOLF' takento this eourt 


ASSIGNMENT OF ERRORS. 


The court erred— 

In deciding as a conclusion of law upon the findings of 
fact, as stated, that the claimant is entitled to recover the 
sum of $691.60. 

(2) In deciding that claimant should have judgment for 
S691.60. 


(3) In holding that “ as the lowest grade having grad- 
uated pay when held by the claimant since last entering 
the service was that of heutenant, eredit under the act of 


} 


1885 for previous service, which was more than five vears. 
must be given in that grade.” (Ree., p. 2.) 


( t) In deciding that claimant was entitled to additional 
pay accruing from the act of 1883, at the rate of S200 per 
annum from July 1, 1870 (when the act was passed giy- 


< 


1D: 
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1873, when he was promoted. 


eraduated pay LO leutenants. Wwe.), to December 1S 


4 


} 


(AY | lecldine At ond ar } » ‘i, + | ea 7 
t+) ) nm aGeciaing that the benents of the said act so tar 
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th Ol service Is concerned, only acerue al the time 
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(6) In not deeidine fhat the lowest orade paving ovrad 


uated pay held by claimant since last entering the ser 


Was that of master. 


ie ae ; ; 
(7) In not deciding that claimant is entitled to the b: 
efits of the act ot ISS3, as if all of his service in the revu- 


lar Navy had been eonttnuous ot master. 
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—> 
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— 
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BRIEF OF ARGUMENT. 


The question in this ease is, what was the lowest erade 


having graduated pay held by claimant since last enter- 
ing the service? That tact being determined, then claim- 
ant in such erade, it is submitted, is entitled to be ered- 
ited with all the time he may have served as an officer or 
enlisted man in the Navy, receiving all the benefits of 


. > , . 4 

such service as it the same had been eontinuous in tl 
5 7 rg yi . « , } ° 

regular Navy. ‘The position of the elai 


} } ! } 
having graduated pay, when held by | 
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Lt was claimed 


words “ the lowest orade having 


such officer,” &e., applies 
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1 the part of the Government that the 


eraduated pay held by 
» lowest grade having ra 
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eof the act of 1883. 


. . ’ 
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oOurt below has resulted t formulation of l rule Lor 
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: - - 2 a . 
the court believes uld bea jus and equitable mode of 
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payment for uctual ana mtinudous service, and not (pon 
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ance with the usual and ordinary rules applicable to the 
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CONStTTUCLION OL StTAaLUTeS 1 OTHE! Vords, the court has 
Ce 1000 ;, se —" 
IS83 should. in thei opinion, 


decided what | he law 


mean, 


does 


mean, and not what it actually 
Upon the point at issue in this ease the language of 
the act of 1883 is clear and precise. But the Comp- 
mean- 


{ roller of the Tr asury, 
deprived the claimant. tO som 


Ing, 
he is 


whieh he thinks | 


11) viving the act Its ODVLOUS 

extent. of benefits to 
+ 7 , s? . . 

entitled and he therefore instituted 


. —— = 
this suit in the court belo, 
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rit nD che miecablll = ‘71 ‘ statute he piain a ‘te Lil duty Ul 

the court to entores it according to its obvious terms 

313. and 


( Thornle y VS. 
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110 U. &. 

ta st 


construction QI] 
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CISe and \\ it ly meal 


221. this 
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ne evident, ther 


tes, 113 U. S., p. 
air f ited States VS. Graham, 
he 
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hol reference to f 


court ds in 
re } 
With lancuage Clear and pre- 


no room tor eon- 


. 
iS 


Py 
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struction, and consequently no need of anything to give 
itaid. The eases to this effeet are numerous.” 

“We cannot supply qualifications which the legislature 
has failed to « xpress.” (United States vs. For, 95 U. S.., 


3 


oe 


pp. 672. O74. 
The provisions of the Act of March 3, 


LL... 473). are as follows: 


Lond all othicers ot 
with the eetual time they eotee bave ser 
or enlisted men in the reeular or volunteer Army or 
Navy. or both, and shall receive all the benefits of 
such actual service in all respects, in the same man- 
ner as if all sueh serviee had been continuous and 
the reguiar Navy in the lowest grade having 
vraduated pay held by such officer since last entering 
the service: Prorided, That nothing in this clause 
shall be so construed as to authorize anv ehange In 


ie relative rank of 


the dates oft CommMiIssioONn or in tl 

such otheers: Provided further, That nothing herein 
contained shall be so construed as to give any addi- 
tional pay to any such officer during the time of his 
service In the volunteer Army or Navy. 


it Is clear from the Pro, ISIONS of this act threat all oth- 
eers of the Navy are to be credited with the time of their 


service, whether in the Army or Navy, regular or 


— 


actua 


! ] | raps 
had. been continuous and 


VOoOLUntTeer, as if al] such service 
in the recular Navy. 


Chat in the reeular Navy it should be credited in the 
y a 
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By the first proviso ne vbenenht of the net is practically 
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limited CO increase ot pay. The second Proviso limits 


such inerease to the period of service in the recular Navy. 
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re specinealiv set forth. viz 


? ° i , 7 
respect and in the same manner as 


| ' h continuous and in the recu- 
lal Nay \ m the lowest grade haring graduated pay 
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held by such officer since last entering thre serviee. 
: i . } } y 41 es : Pon : ° ; " 
[t is submitted that the evident and obvious meaning 
> . . " " ‘ ' > . *¢ a 
of this act is that the pay for “all of the service” of an 


LL Navy shall be caleulated trom the 


date of last rvice in the lowest orade having 


ld by such ofheer up to the time of the 


} 
oraduated pay heid | 


passage of the act of 1883. 


it is admitted. as held by the court below (Ree.. p. >). 


“that additional pay was expected LO follow the eredit for 


ident trom the last proviso,” but it 


leneth of service, is evi t} 


follow that in every case additional 


does not necessarily fo 
pay must accrue. It only becomes due when benefits 
ll ; for ‘fall the service” in the reeular Navy, 
as if it had bee n rendered from the time of last entering 


in the lowest orade having oraduated pay 
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his volunteer service he had already served through the 
first triennial period of graduated pay. The same rule 
Was applied tO Jordan, who entered the Nay Vas an assist- 


ant Paymaster. 


Applying the obvious construction, as claimed by ap- 
pellant, to this Case * it the lowest orade held by claimant 


sinee last entering? the service Was that oi master, he 1s 


* 
? 


entitled to the benefits of the act of 1883, as if all his sery- 
ice in the regular Navy had been rendered in the grade 
of master, and the pay graduated by giving credit for the 
volunteer service. If such lowest grade is lieutenant, then 


claimant should be paid in such grade, with like credit for 


volunteer service from the date of entry into the volunteer 
service until the passage of the act of 1883. That is to 
say, he should becredited with nineteen years seven months 
seven days’ service, and be entitled to whatever increase 
of compensation the crade of master or lieutenant (als may 


4 . ) , . t > ° > 
be decided) since last entering the service confers upon 
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S . ? } 1 ] } } ’ 
[t is admitted, as held by the court below, that “all laws 
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period during which he holds such grade, volunteer serv- 


ce may or may not be a benefit, dependent upon the fact 


as to when he attained such rank, relative to the act of 


Phe construction given to the act of 1885 by appellant 


iven hy 


; 
— 


se if 92 , -_ . aL — * 

apples to all of said service,’ the construction 
< : 0 

OSSIDIV to ONnIV a small 


am ’ y } = Ss - noctar 1 
claimant = lowest rad ' LO flav been that of master, if 


— 


ial | } 4 } oe a 5 > :, ' 
would Appi OnLiV to the period 1D which he Was mastel 


° . 7 ' } ° me " } | 
or if lieutenant. then onlv to the period whilst he held the 
ieutenant. If the construction claimed by appel- 
iant is correct, then al] oie i t. ot Lire Nay. Who have 
. * ; ] ] } ; } ~ 
served in the regular or volunteer Navy are included in 
. an ; ' ' ‘ . $*« . 
the benefits of the act as well “all their serviee: whilst. 
7. : ba a } = 
ii the construction of the court below Is adonted. OnIV a 
portion of such officers and a part of said service 1s In- 


eluded. 


: } *1] 
\ construction that will @ 


—a 


ve a uniform application to 
a law, it is submitted, is the “ only reasonable and sensi- 
ble interpretation.” 

The rules relative to the payment of Army and Navy 
officers differ, and the rules of one Department are of no 
force in interpreting the rules of the other. In the case of 
Thornley vs. United States, 113 U.S., 315, the court say : 
“We are not called upon to explain why Congress should 
apply one rule to the officers of the Army and another to 
the officers of the Navy. It is sufficient to say that it has 

I 


clearly done so. { the law is unequal and unjust the 


remedy is with Congress, and not with the eourt.”’ 


1] 


But. whatever may be the construction adopted as to 
this point, the question still remains: Do the words ‘in 
the lowest grade having graduated pay held by such officer 
since last entering the service” mean what the words im- 


port, and, as appellant claims, a grade having graduated 
: 


pay at the time of the passage of the act, or a grade having 
graduated pay when held by the officer? 

[t is submitted that the construction claimed by appel- 
lant is correct. When claimant was commissioned mas- 
ter in 1868 it was a graded office. He outranked an en- 
sign ; a lieutenant was his next su perior officer. He had, 
therefore, held an office which had graduated pay at the 
time of the passage of the act of 1883. If it were in- 
tended that the benefits of the aet should be received by 
him as if all his service had been rendered in a grade 
which when held by him had graduated pay, it would 
have -been so expressed by Congress. As it was not so 
expressed, and the word when is not recessary tO C1lVe a 
sensible or even equitable interpretation to the act, it 
cannot be interpolated. To do so would be to change the 
obvious meaning of the statute—would be legislation and 
not interpretation. (Thornley vs. United States, swpra.) 

[t was claimed by the Second Comptroller that claim- 
ant should be ‘‘ deemed to have served continuously in 
the grade of master prior to the passage of the act of 1883, 
nineteen years seven months and seven days, and is en- 
titled to whatever increase of compensation such service 
in that grade confers upon him.” 


Sueh eonelusion appellant elaims LO be in accordance 


with a sensible and reasonable interpretation of the statute 


according to its clear meaning and obvious terms. 
[t is respectfully submitted that the decree of the court 
below be reversed. 


Very respectfully, 


A. H. GARLAND, 
Attorney-General. 
KY, P. DEWEES, 


Assistant Attorney. 
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THE NEW ORLEANS WATER WORKS COMPANY. i] 


A. No, sir: no final action was ever had upon the ordi- 
202 nanee. It was simply before the committee of the whole. and 
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I 
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[ believe the councell were enjyoines from doing nything 
further. It never came into the shape of an ordinanee. 
(). Dovou know, or do you find-in the reeords at the city hall. 


ls ,) f ‘ 4 ; , } §) 
Orainanee as offered f 


A. Yes. Sir: | found 1n a pigeon-hole Or the committee oft the 
. 1° = oe ~ RIS te ; , ] . 
whole this ordinance. whieh is the ordinance ret rred LO, because a 
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, = } } . } a. : } = 3 s 
proaucea DY the wilthness and markeda -— 
i. => _ ' | ne » Puce 4241 _— rmnatarrnas 3 ) i+ 
(). [his endorsement, ready DV titie and ref rrea to comniittee, 
1? ‘) ? Di am , 5 . *) 
What qaoes that refer to 
sy . ’ . . } , . | 1) 7 , 
\ i ib is the minute of the Clerk, read D re the cout nda oy 


ws | 
. tha anmmitty, 
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Hlere is the letter which was sent to Do r Jon bv the mayor o1 
, 1 : | 
DV Hs alrection 
, a | \ eee oe wal > Ty] 
Jose pn JONeS, IM. - president oard OF health. 
Sir: His honor, the mayor, requests you to analzze the wa ere- 
« A . 
at ae arly itl eet ee Pee ay ee ee 
With sent at the earliest convenience, and make report to hiim of the 
a 
~ . } . 9 } + , 4 4 . , j ' , 
result of the said analysis hae Waiter sent 1S that taken DY 
S) { a : ey on } 7 5 — 'y : > | y 
ZY LHe IMmittee appomted by the eouneil from the bog le Palaya 
I | 
, . . . ‘ . "I , 
‘ , fT . ’ | 7 | 8 ; »? tana 5. 
to be tested fol Its pu IY 10Yr GQYTINKINGE DUrposes 


ls ee : r \ , , > 
By direction of the mavor. 


HH. L. BOWER, 
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(). ‘This water was analized by Doctor Jones 

A. Yes, sir. 

/ . | ‘ 

(). And some report made ? 

A. Yes, sir. 

> ° } 

Report offered in evidence by complainant 

(). Do you know, or do you rent mber, who was Lp po inted the 

oo . . a P . : ‘ riy , ’ , I> ai 
committee by the mayor to YO to ot. Lammmanhy and exan e poeue 
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SUPREME COURT 3 UNITED STATES. 


OCTOBER TERM. 


NO 


THE ST. TAMMANY WATER WORKS COMPANY, AND 
THE CITY OF NEW ORLEANS, APPEL! 


THE NEW ORLEANS WATER WORKS COMPANYS 
LPPI 
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The taets 
Water Works vs 
of the Court. 
The only substantial difference 
vs. Rivers, Rivers. a hote! keeper, sought to invade 4 
right of the New Orleans Water Works Company by laying a 
to the Mississippi River, while the appellant company in this 


CASE oreanized under the genera! law oft the Strate. and attempted 


to construct and operate arival system of water works for 


th 


supply of the City of New Orleans. in competition \\ 


appellee. 


STATEMENT OF FACTS. 


The bill was filed July 24th, 1882, against the St. Tammany 
Water Works Company, and the city of New Orleans, and was 
uted to settle a dispute eoucerning the extent of the rights 
secured to the complainant and appellant, in its charter as 
eranted by special act of the Legislature of Louisiana, appreved 
March 31st, and amended February 26th, 1875. 

By an act approved April Ist, 1855 (session laws 1536, 1o] 
the Legislature of Louisiana chartered a corporation called 

The Commercial Bank of New Orleans.’ At that time it was 
he settled policy ot the State to attach. as a condition, to all 
harters of banking institutions the construction of some work 
by internal improvement or publie utility. In conferring on 


Che Commereial Bank banking privileges. with a eapital stoek 


— i 


of three millions, the Legislature attached to the tranchise a con 


dition declared to be ** the object of the charter,’’ requiring the 
OV Pore tion to furnish the CITY O} New Orleans with water Sup 
ply to be taken trom the Mississippi river, distributed. through 
he City To) public use and for the use of inhabitants, bv a prop 

COnStTrUue ted S\ stem Of mains. pipes and conduits. 

The right to establish and to carry on the system of wate 
yorks was to continue vested in the corporation ** forever,.” 
vith a proviso, however, * that at any time after the expiration 


of thirty-five years trom the passage of this aet, it shall be law 
ful tor the authorities of the Clb of New Orleans to purchase 
from the Commercial Bank of New Orleans, the water works 
COnSTruUctet by sald conipanhy in Virtue of this aet, and said 
company shall not refuse to sell the works aforesaid, with all 
of the rights and appurtenances pertaining to the same, on the 
rermns nerernatitel provided.” 

The terms Upon which the Cit could, at its election. pur 
ase the waterworks rererred tO in the above Proviso, AVEC CON 


uned in the 42d seetion of the charter. 


|) PHLISE is were to Le appointed 1@ fix rine value ot the 


* 


ge ae are 
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works and price to be paid, and when ascertained, the price to 
be paid the Dank was to be paid in five per cent. bonds of the 
city, redeemable not less than ten nor more than forty years from 
the day when the price was fixed by written report of the arbi 
trators. When the bonds were executed and delivered. the 
bank was required to deliver the works to the eity. 

The city was given the election, if exercised within thirty 
days from the first opening of books for subseription to eapital 
stock. to subseribe for five thousand shares of the capital stock 
and pay for the stock with municipal bonds, redeemable in forty 
years, | 

Phe eity eleeted to subscribe for the five thousand shares 
and issued its bonds in payment. In the event of subseription 
by the city. certain rights and representation in the Board of 
Directors, ete... were to follow the subseription So much of the 
act of 1855, as itis necessary to consider, 18 printed in the appen 
dix to this argument. 

At the expiration of the term of five years from the 
adoption of the aet and charter, the city of New Orleans elected 
CO purchase the water works. An appraisement of the interest 
of the shareholders in the Commercial Bank, other than the 
shares held by the city. was had and fixed at one mi 
hundred and hinety three thousand four hundred dollars (1, 
395,400). The bonds of the city of the character and deseription 
authorized by the bank charter, were issued by the citv and de 
livered tothe bank. The Commercial Bank transferred to the 
city full title to the water works by due form of conveyanee, 
viving by effect of the statute full and exclusive rig 
on the works and receive the profits in the language of the act 
‘* forever ’ to the city. 

rhe eit cortinued to Operate the works trom 1586s, the te) 
mination of the period of thirty-five years, until February, LS7S 

During this period of ownership the financial affairs and 
condition of the eity gravitated from extremely bad to superla 


tively worse. It was accumulating debt from annually inereas 
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establishment of a corporatio 
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second Ssecotion OF THe 


The 


Phat immediately afte 


» bevond its annual revenues from 
Wa Lda oie O pay the interest 


» the water works or discharge or 
ising floating debt not funded, o1 
y bonds 


‘ame tothe rescue of and 


the city 
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ford avreater security agaist fire. dy 


»y to be called th Vew Orleans Wate) 


rics Company, [oO authorize i die ARAL! (‘ompan i IO ISSUE bonds for 
pris pre sé of ertending and biep i AIT ARAL work ‘. and to fur 
hy Thee nhabitant: of i/ie f Ve CONS mith (fit ade quate 
bu of pride and wholes e water, and to permit the holders oj 
(te; Wo) i} S Donds LO) OWE [ it] () STO and pi wide To) sie 
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| ‘ i “a OF Poyg 6 “ acl 1) i] ij / erlensO Lt) { tie ip) 
| BRE Btyrey lade i bce) poratlon (>| t tne NeW 

f \\ i i \\ Ths | Puiit ( ipDital SLOCK Ol; two lhl 
ct L die val Va i f To ibseribed fe} OV tive 
Yew mieans ( L] Bank of New Orlenus 
i ) t Olas SLULEC Leded WilS SIA hundred aud 

i} Scbilidi abil iLil Mire dollars Phese.bonds hid natu 
} ( 1} CPTULadet ‘| ie Cl] required the COMIPAally created 
the act to issue to the city of New Orleans 5606,600 ln stock. 
paid Obl subject to assessment Lod the further amouut of 
»¢ Ohne ShATe OF ONE nuUnaree dolliai ‘ fol eCVery One hundred 
us of Water Works bonds whieh the city had paid Or re 
emed of the bonds issued to pay the price of the interest 


bk, When the city elected to pur 
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issue to the city of New Orleans, stock to the amount of six hun 
dred and six thousand six hundred dollars, as full paid, and noi 
subject to assessment; and in addition thereto, one similar share 
for every one hundred Jollars of Water Works bonds which said 
city may have taken up heretofore and extinguished by payment, 
exchange or otherwise; and that the residue of said capital stoek 
shal] be reserved for the benefit of all holders of Water Works 
bonds, to the extent of the amount now outstanding, who may 
elect to avail themselves of the provisions of this act; and the 
said Water Works Company shall issue to the said eity of New 
Orleans, to be exchanged with the holders of said bonds, one 
Share of full paid stock not subject to assessment, for each and 
every one hundred dollars of said Water Works bonds ; and the 
said bonds, as fast as surrendered and exchanged for stock as 
aforesaid, be cancelled ; that for the purpose of effecting said ex 
change of outstanding Water Works bonds for stock, as afore 
sald, the city of New Orleans shali be entitled to all the certifi 
cates for the shares of said stock of said New Orleans Water 
Works Company, and shal 
two hewspapers in the city of New Orleans and two newspapers 
in the city of New York. give notice that it will exchange said 


stock at par for said Water Works bonds at par, exclusive of the 


by advertisement for Six months in 


overdue coupons attached to said bonds. whieh shall coustitute 


a separate demand against said city. and in case any of the said 
bondholders shall fail or refuse to avail themselves of this aet 
within one year from the formation of said company. the said 
city of New Orleans shall not thereafter be required to inake 
said exchange, but may retain the unused shares of stock for its 
own account and benefit. unless it shall preter to continue 


+ ly — ot F _ . a ae } j — . phi ont . ‘ ‘ Ts 141 
take upany of said outstanding bounds by exchange as aforesald 
| a , 


: 


Section 3 of the eharter enacts. “That thesaid Water Works 


Company shall be Orevwuized by the Mavor of the eity, e 
re . : > i en 9? : —_ > , . ’ ovat ; 
thyrty davs notice that ie Wil rec@lve SUDSCLTIDTIONS OF DONA 


holders who may agree to exchange their bonds tor stock 
aforesaid ; 2nd the said city shall at onee subseribe for stock 

the amount of six hundred and six thousand six hundred do! 
lars, and such further amount as shall equal the par value ot 
any of said Water Works bonds, which shall have been extib 


y-uished by said eityv : and as soon as. in addition to the sub 


, 


scription of said city. there shall be subscribers for an exchange 
of said bonds for stock to the extent of five hundred thousand 
dollars, and the said amount ot bonds shall have been aetually 
surrendered to and eaneelled by the Administrator of Finance 
the said subseribers shall assemble together, on a day to be 
named by the Mayor, and shall eleet a board ot directors, to 
consist of seven persons. four of whom shall be designated by 
the Mavor, and the remaining three shall be elected by said sub 
scribers, other than said city. from amongst themselves; and 
the persons thus designated and elected shall constitute the first 


i 


yreanized under this chat 
whose whole capital stock is paid up in sur 


’ 


ations of itv. ot one dollar of cash came 


from stoek subseription its obligation tO repall 


its works could only be carried out by effeeting a 


its existence, 


Works 

purchase of the 

IS68, and retired either by payment or refunding, with 

ie stock, but to the 

the first stage or 

rporal cistence of the nev Ppa’ ‘ and three 
qdairector 

power of the eity to 

exchange for the 


its three diree 
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Pore) 


charter 
nothing in this 
y Council from 


to the r . the 


Ss 
ing pipes to the ri 


iver, @Xx@CLlLuSI]IVelY for HIS ov 


act, approved February 26th, 1878, the cha 


7 


amended as to take away the right of the city to votei 


election of directors, but the charter was not otl 


ln any manner material to any question 
The amendatory act is given in full in the appendis 
bill sets forth direetly and b: 
above features of the charte 
discharge 


Was 


property in the Water 
ity, over to the Water A" orks © 


of transter Is in the reeord, pave Ls 
ranty having all of the and legal import of 


such eases as established by the laws of Louisiana. 


¢ 

O 
: } r . } 1} ; ' a a i } ; : 
Board of Direetcrs. and shall continue ln office until the first of 


ntv-eight. and the said board 


ily, elghteen hundred and seve 
shall eleet one of their number as President.’ 

iu e chartel furthe provides In section 4. ‘That as SOO] 
tter the election of said Board of Directors as the City Couneil 
may determine. the Mayo ot the City Shall transfer by notarial 
et, to said New Orleans Water Works Company, the water 


vorks and all the property appurtenant thereto.’ 
4 


r). Be if further enacted. efe. That the SELTd 


Pr bec Water 


Works Company shall own and possess the privileges acquired 


>> 
yy the city of New Orleans from the Commercial Bank; that it 
shall have for fittv years from the passage of this aet the exelu 


sive privilege of supplying the city of New Orleans and its 
nhabitants with water from the Mississippi river, or any othe 
stream or river, by means of pipes and conduits, and for erect 
ng and constructing any necessary works or engines, or ma- 
chines for that purpose that it May Contract for, purchase Or 
ease any land or lots of ground, or 

from time to time as occasion may require, 


the right to pass over and 
‘nter the same 
nl uch whieh if may be necessary to convey the water intosaid 


ity; or to distribute the same to the Inhabitants of said city; 


und to construct, dig or cause to be opened, any canals or 


trenches whatsoever. for the eonductinge of the water of the 
rivers from any place Or places it may deem fit, and to raise and 
mounds, reservoirs, aS mav be required 


construet sueh dvkes. 
of pure water to said 


for securing and earrying a tull supply 
city and its inhabitants; to enter upon and survey such lands 
as it may think proper in order to ascertain the best mode otf 
furnishing a supply of water: to lay and place any number of 
conduits or pipes. Or aqueducts, and to eleanse and repalt the 
ume, through or over any of the lands or streets of the eity of 
New Orleans : provided, the same shall not be an obstruction to 
and also to have and use a com 
at pleasure; to ordain and estab 


4 
‘ 


commerce or tree elreulation : 
mon seal and alter the same 
ish by-laws for its government and that of its officers and em 
ployes, not repugnant to this act and the Constitution of the 


State and of the United States. or the ordinanees ot the city ot 
New Orleans. 


On the first Monday in July, 1878, and annually thereafter 


the holders of stoek other than the citv of New Orleans. were 


directors. The Mayor and two other 


meet and elect tour 


CLOLS, 


aweenrs of the eity were To De @) omheio dire oy 


The eity was given the right to east one vote for each share 
of stock owned by the eity ‘tat the eleetion of directors and aft 


the same manner as othe 
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meetings of said stockholders, in 


oe kholders. 
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The stock held by the Ciby is nade exenipl from seizure for 
debts due Dy the city. In section fourteen of the charter the 
citv is given authority to apply the stoek given to the city. to 
the reduction of the bonded or floating debt of the city, upon 
such terms as the city might agree with its creditors holding the 
bonds or evidences of debt, with the proviso that the stock shall 
in no ease be sold for less than par value, and that when sold, 
to be paid for in evidence of debt of the city. must be sold on 
stated proposals at the most advantageous raie, atte due adver 
tisement, with reserved rient On the eity LO reject all bids. 

[In consideration for exemption from State, mumeipal and 
parochial taxation, the Water Works Company is to provide, free 
of charge, water for extinguishment of fires. cleansing gutters, for 
public buildings. ete. The Water Works Company is given the 
right to fix the tariff of charges for water furnished consumers, 
but is prohibited from continuing a tariff whieh will yield a 
dividend exceeding ten per cent. per annum from profits ; the 
city to retain supervision in that respect, and require a redue 
tion of tariff, In Case profits exceed ten per cent 


by section 15 of the charter, the corporation is required to 


: : ] } Ba, , 
erect new works, pipes and mamMS: The work to de commenced 


before the expiration of one year, and to be completed within 
five. If not completed in the stipulated time. the exclusive 
pry lege is to be torteited. 

The only source of funds to carry on and complete the en 
largement and improvements required are: Ist. The revenues 


trom the sale of water. 2d. Cash stoek (of no avail as long as 


the eity debt is exchangeable for stock). 3d. The issue of mort 
gage bonds authorized by section 7 of the charter. By this see 


tion the Company to obtain the funds necessary to extend and 
improve the works, is authorized, with the consent of the city, 
first obtained, to issue three million dollars of bonds, secured 
by mortgage on the entire works, but after the bonds are exe. 


cuted, no bond can be sold without the terms of sale are ap 


City —the pl oceeds to be used only for | he lmprove 

works and to inerease water su pp ly. 
Water Works Company was organized under this chat 
corporation whose whole capital stock is paid up in sui 
bligations of the eity. Not one dollar of cash came 
1tS treasury from stock Subse} ( ligation bO repall 
s works could only be earrie y effeeting a 
s mortgage bonds. In the first stage of its existence, 
demanded and rece ix hundred and six thousand 


dollars of the capital stoek in leu of Water Works 


aed to the Commerelal Bank tor the purchase of the 


nent or refunding, with 
ividends on the stoek, but to the 
"tl direet i the first stage or 


vw company, and three 


in the power of the eltyv 


by exch: 


echartel 
That nothing 1 
the City Council from 


tizuous to the 
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privilege of laying pipes to the river, exclusively for his own o: 


their own use.’ 
By an act, approved February 26th, 1878, the charter was so 


amended as to take away the right of the city to vote its stock at 


election of directors, but the charter was not otherwise changed 


In any manner material to any question involved in this cause. 
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(The amendatory act is given in full in the appendix. 
The bill sets forth directly and by reference to the 

all of the above teatures of the charter; a 

New Orleans accepted and availed itself of the 

discharge a large portion of its debt. That at 

was overburdened with both bonded 

the eity subseribed for the amount ot 

Water Works Company,equaltothea 

paid or extinguished by refunding 


‘bonds amounting to S606.600. 
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such Cases AS established by t | 


hat the Company accepted the transfer and assumed all ot 


bligations contained that amongst the obhi 


mn assumed, was xtend and improve the 
the charter; that by the 
it funds, its capital 

city of $606,600 in full 
‘presenting the same 


rendered and eaneelled be 


the subseribers. 
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rder to obtain the funds 1 >. id ti 
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CO place the 
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be no fraudulent att part of the State 
tO impair o1 full term of fifty 


. 


eranted. 


~ 
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APPENDIX. 


e @ « 
all 
EXTRA SESSION OF 1877 
No. 33. ] AN AC I] 
To enable the city of New Orleans to promote the public health and 
» afford greater security against fire, by the establishment of a cor- 
poration to be called the ‘' New Orleans Water Works Company; 
to authorize the said Company to issue bonds for the purpose of ex- 
ad } 


tending and imvuroving the said works, and to furnish the inbabi- 
taunts of New Orleans an adequate supply of pure and wholesome 
water; to permit the holders of Water Works bonds to convert 
them 11to stock, and to provide for the liquidation ot tire bonded 


1d tlontinge debt of the city of New Orleans. 


SS TION  . BY at ¢ nacted Di thie Senate and House or Repre 


7 


SPNRTATIVES | t fhe State of Louisiana Liv frenera A 88 molY CONVENE dd. 
ry yoy a } i o sc Llhawroal ' } l 
Phat a COrporalloii be, and the same Is hereby created, tO be 
| j 7) 2 | ‘ ‘ } } rae ‘o> )) I> ‘> . ort 
Stvied Phe New (orieaus Wate Works (¢ OULDally, the Capital 


' } » | } nf € il, ' j il yy ; 
stoek whereol shall CONUSISE OF TWO MmillloOnsS OF GOllars Which 


— 


} sy Be } 4 ’ ly . ov? i i . br iaMe ' } 
Shail DC divided LiLito twenty thousand shares of one hundred 


dollars each. 

BEC. 2. bse it furthe enacted, ete., hat Immediately acer 
the organization of the said Water Works Company, as herein 
after provided, it shall be required to issue to the city of New 
Orleans. stock to the amount of six hundred and six thousand 
six hundred dollars, as full paid, and not subject to assessment: 
and in addition thereto, one similar share for every one hun 
dred dollars of water works bonds which said city may have 
taken up heretofore and extinguished by payment. exchange o1 
otherwise: and that the residue ot said capital stock shall be re 
served for the benefit of all holders of Water Works bonds, to the 


extent of the amount now outstanding, who may elect to avail 


mselves of the provisions of this act: and the said Water 
Works ¢ OMMpany Shall issue to the said CLT of New Orleans, to 
e exchanged with the holders of said bonds. one shure ot full 
ald stock not subject to assessment. for each and every one 
hundred dollars of said Water Works bonds: and the said bonds, 
fast as surrendered and exchanged for stock as aforesaid, be 


J . ' . 47 agen y i . } ’ : 
ied: that for the purpose ot etrecting’ sald exe hange of out 


standing Water Works bonds for stock. as aforesaid, the city of 


New Orleans shal x agqtoatll the eertifieates fOr the shares 
of said stock of said New Orleans Water Works Company, and 
shall, by advertisement for six months in two newspapers In the 
city of New Orleans and two newspapers inthe city of New York, 
“rive notice that 16 will exchange said stoek af par forsaid Water 
Works bonds at pal, exclusive of the overdue COUpPONns attached 
to said bonds, which shall constitute a separate demand against 
sald city. and in case any of the said bondholders shall fail o1 
refuse to avall themsely CS O] this ‘LCi Within One year trom the 
formation of said company. the said eify of New Orleans shall 
LOl hereafter be required to make said exchange, but meaty re 


| 


iin the unused shares otf stoek for its own account and benefit. 


i 1] = 4 4 4 : = : . y 5 
imMntess 1oShali prefer To eontinue to take up any ol sald outstand 


nds by exeha bo isa resaid 

Sec. 3. Be it further enacted, ete.. That the said Water 
Works Company shall be oreanized by the Mavor ot the CILY, 
rivine thirty days’ notice that he will receive subseriptions Oo} 


, 


bondholders who may agree to exchange their bonds for stock 
LS Lforesald: and the said CLUE shall at once subseribe for stoek 

the amount of six hundred and six thousand six hundred 
dollars, and such farther amount as shall equal the par value of 
iy of said Water Works bonds, which shall have been extin 
uished by said city; and as soon as, in addition to the subserip 

1 of said eity, there shall be subseribers for an exehange of 
iid bonds for stock to the extent of five hundred thousand 


dollars, and the said amount of bonds shall have been aetu 


ally surrendered to and caneelled by the Administrator of 
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fahce, the sald subseribers shal] assemble tovethet Onl i 
iy to be amed by the Mayor, and shall elect a Board 
L (>| Directors. to CONSISt of seven DerSOHS, TOUT OO} whon 
i 
| shall be designated by the Mavor, andthe remaiuing three sha 
“a | | | 
Ms be elected by said subseribers, other than said eity, from amongst 


hemselves; and the persons thus designated and elected shall 


constitute the first Board of Direetors, and shall continue in 


ttice until the first of July, eighteen hundred and seventy-elght, 


} + : . -_ L+ " Da» : | Bel 
rnd the said Board shall eleet one of their number as Presiden 


Sec. 4. Be it further enacted, ete.. That as soon after the 
CG. - election of said Board of Direetors as the City Couneil may «de 
‘rmine. the Mayor of the city shall transfer, by notarial act, to 
ae snid New Orleans Water Works Company the Water Works and 
alii the property appurtenant thereto 
 s Fd ‘y B fr furthe) CHACTE Phat if said W ire) 
Works ¢ OMpaby shall OWh ahd POSSeSS tl 1} illeges ac ured 
\ thie CITV O| New Civle bus from The Commer ; i: ik bhatt 
Pe eh 
sha have for fifty years from the passage of this act the exelt 
. i privilege Of] SUppiVinge he CITY Of} New Orlea sand ‘ 
hab LnobsS W th water Tron. the \I SsSis Dp! rivel {>} OT ie 
stream or river, DY means Of plpes ane Ss, and fo 
and constructing any necessary rks or engines. or ma 
ehines for that Ur OSC < that ut Ha ‘On tra ) mreh iNe O} 
lease any land or lots of ground, or the right to pass over and 
enter the same from time to time as occasion may equine 
through which it may be necessary to convey the water into said 
| city, or to distribute the same to the inhabitants of sa a City 
ind to CONSTTUCT,. die’, or @ause to be Opened any eanals oO} 
trenehes whatsoever, for the conduetineg QO} thre water of the 
™ rivers trom any place or places lt may deem fit. and to raise and 
CONSTLrUET such dykes, mounds, reservoirs, as Pht \ Lye equired 
ror securing and carrying a fall supply Of pure water to sald e1ty 


Al 


id its inhabitants; to enter upon and survey such lands as it 
nav think proper, in order to 


aseertalhn the vest mode of tl 


hishing a supply of water; to lay and place any nul 
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the lands or streets of the city of New 


the same shall not be an obstruction to Com 
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and that of its omcers and employees. 


he ordinanees ot the Citv of New On 


macted, ete., That on the first Monday 
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dandseventy eight, and annually there 


etors of said Company, after ten days: 


ice of holding the same. shall be held. 

be elected four Directors by all 
he city of New Orleans; and the Mayo) 
strator of Water Works and Public 
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enacted, etc., ‘That the stock owned by 
in snid Wate Works Company, shall 
the debts of said city 
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Relative to the Charter of the New Orleans Water Works Company 
and amending an Act Number Thirty-three of Extra Session ol 
ehteen hundred and seventy-seven (1877), approved March 3lIst, 


+ ¢ ‘ 
Pe y oe a: 


6 6 « 
_ 


SECTION 1. Beit enacted by the Senate and House of Repre 
sentatives of the State of Louisiana in General A Sse mobly convened, 
That, at the election to be held on the first Monday of July 
eighteen hundred and seventy-eight (1878), and annually there 
after, for Directors of the New Orleans Water Works Company, 
the stockholders of the said New Orleans Water Works Com , 
pany shall elect four Directors; but the city of New Orleans 
shall not vote at said elections. she being already fully repre xe 
sented, for the amount of her stoek, by the Mayor of the city. 
the Administrator of Water Works and Publie Buildings, and 
D\ the Administrator of Finance, who are éa officio Directors of 
said Company. 

SEC. 2. Beit further enacted. etc... That seetion ten (10) of 


said Act Number Thirty-three (No. 33), of Extra Session of th 


. . - ] 2" - — — ™ ay ‘ : } . 

Veal elghteen hundred Lnnad Seventy-seven IS77), be amended 
and re-enacted so as to read as follows ** That said Company 
shail not declare Ol a \ lly dividends except if cash. and then 


muy out of the net semi-annual or annual receipts after paymi Hii 


expenses of operation, and gradual extension, and the inter 
PST QT) its bonded mien 
S} C. 7 BY if roi the) enacted. CTC... That section sevenreen 


17) of aforesaid Act be amended and re-enacted so as to read as 
Ollows: ‘* That at the expiration of fifty years from the organi 

on of the Company, the city shall have a right to buy the 
yvorks. eonduits. pipes. ete. of the Company, at a valuation to ~~ oe 


} 


be fixed by five experts: two to be named by the eity. two by 
é& . . . ) ve ) te fs ie" 7 lL, 1 , 

he COMpanhy, ana the Tour bo serect the fifth expert; but should 

the eity neglect or refuse to purchase said works. ete... as above 


pro’ ided. the chartel of the Company shall be. ipso facto. e2 


tended for fifty years longer, but without any exclusive privi 


Br. 


l | 


lege or right to supply water according to the provisions of the 
charter.” 

SEC. 4 Be it further enacted, ete., That the time allowed to 
the said New Orleans Water Works Company to commence and 
proceed to the erection of new works and pipes (as contemplated 
by said Act Number Thirty-three), (No. 33), shall commence six 
months after the organization of said Company, and not from 
the date of the passage of said act. 

SEC. 5D. Be it further enacted, ete., That the full, complete 
and adequate supply of water referred to in section thirteen (i: 
of said Aet No. 55, shall be so construed as to require a supply 
of water at the height of not less than fifteen (15) feet from the 
ground wherever the pipes of the Water Works now exist. 

SEC. 6. Be it further enacted, ete., That the word ‘** State” 


in section eleven (11) of said Aet No. 33 0f 1877. aud in the last 


line thereof, be stricken out, so that the said Company shall not 
be exempt from State taxation. 
SEC ‘g Be il further ¢ nacted., ete.. That all laws Ol parts O} 


laws contrary to the provisions of this Aet. or in eonfliet there 
with, are hereby repealed to the extent that they do conflict, and 


that this Act shall take effect from and after its passage 


Signed LOUIS BUSH. 
Speaker of the House Ot Represent tives 
Signed ) LOUIS A. WILTZ. 


' | << + . ‘ : s ? ‘ rYT ) tha . s ,* | » 
Lieutenant Gevernor and President of the Senate. 


\pproved February 26, 1878. 
Signed ) KMFRANCIS T. NICHOLLS, 


(;overnor of the State of Louisiana 


j | | , . ' : i i> i. 4’ a . 
Po mcorporate the Commerelal Bauk of New Ortealis 


Whereas. sundry inhabitants of the city of New Orieans 
AV ¢ petitioned this General \ssembly. setting — or they 
ure desirous of establishing a Company in the city of New Or- 
leans, invested with banking privileges, and to be entitled the 
‘Commercial Bank of New Orleans:” the chiet object of which 
said Company, Is to be the COnVeV TNE of water from the rive 
into the city of New Orleans and its faubourgs, and into the 
houses of its inhabitants. And whereas, the said object will 
rreatly contribute to the security of the said city from fire, and 
to the health and convenience of the inhabitants, and the agri 


cultural and commercial interests of this State may be greatly 


} . . ° . 

: moted by extending fo said Company the privileges required, 
¢ ” sf 4 

SEC. 4 Be it further enacted, ete... That all such persons as 


Shall become subscribers to said Company their sueeessors and 
assigns, Shall be and are hereby created and made a corporation 
t } 7} ‘ .) ‘ - ’ os > J 
the name and stvle ot the Commercial Bank 
\ D ; il 1 by t ‘) ‘yy ; i] | ‘ ‘ " ° 6) } 
vew Orleans, and by that name shall be and are hereby made 
Capabie In law, to have, hold, purehase, to recelve In payment 
} tm, (4 ga? : 4 >} 4 ff : 7) ; 4-1, . , | . = 
MOSSECSS. CMFOY, aN TCvalih tO LLLeNL all their succes 
sors, property and estate of what nature. kind, o1 quality soever, 


ar as 1S necessary to carry into complete effect the object 


™ : ‘ 


of this charter, which is declared to be the furnishing 


ot the City 


with good and wholesome water; and the same to alien, transte) 


and dispose of, fo sue and be sued, plead and be lmpleaded, an- 


swer and be answered, defend and be defended. in any court o1 
eourts of record, QO] other piace V hatsoever: tO have forever the 
exclusive priviege, from and after the passing of this act. of 


. 


supplying the city and inhabitants of New Orleans and its fau 


bourgs, with water from the river Mississippi, by means of pipes 


a 


or conduits. and for erecting, constructing, or working oft any 


~~. 


LS 


leCessaly engine: and they mav contract for. Dui na 


the mght to enter and pass through, from time to ti 
slon may require, any lands or grounds through 
may deem it necessary to convey the sald wa 


and its faubourgs ; and to construct. dig, or cause te 


any canals or trenches whatsoever, for the condu 


Nn 


water of the river from any place or places that the 


fit. and to raise and construct such dvkes. mounds. o1 


as they may judge proper, for securing and 
ply of water, as aforesaid, to the said city and tl 
thereof; and to survey such lands as they may thin 


furnishing such 


order to aseertain the best mode o 
to lay and place any number of conduits, pipes ane 


and to cleanse or repair the same. through or ove 


d conveying 


pa A A CT ION OT ARCO 
— 


’ : -rreur,s " 
| reSe PV OLS, 


! 
K proper, 17) 
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SUPPLY, alla 


go 


l agueducts., 


lands or streets ot the City ray New Orleans and its fanhe Ure’s 
und also to have and use a Common sea nad The Same to bore < 
alter and renew at pleasure; and also, through their Preside 
and Directors, to ordain, establish, and put in executie uch 
by-laws. ordinances and regulations, as shall seem nee ssary and 
( nV@e@RICHDEL IO} the voverhment >] said corporation nol hye : 
CONTPALYS LO this act. nor TO Thre CONSTITUTION md iaws ot ti 
[ nited States. or of this State. or ordinances of the Citv Couns 
of New Orleans: and venerally fo do and execute a such aets 
malters and thing's, as to them shall or May appertain 1 y che 
subject, nevertheless, to the rules, regulations, restrictions, Umi 
tations and provisions hereinafter specified and declared Py 
ded, however, that at any time after the expiration of thirt 
five years from the passage Ol this act. it Shall be lawtul for the 


y 


COrp rallon QO} rhe City oft New (Orieans r<) puren 
(C‘Commereéelal Bank otf New Orleans. the Water Work 


by said Company in virtue of this act—and said Co 


not refuse to sell the works aforesaid, with all th 


} thy 


privileges appertaluing to rhe Same, on f 


ase [rot the 


s constructed 


mpany shall 
, ™ ; 
i@ Tights ana 


Sec. 11. Be it further enacted, ete., That said Company shall, 
ithin twelve months after the first eleetion ot Directors, com- 
mence wo} ks, and CoOnrmenCce TO procure such materials, as lay 
be necessary to enable them to furnish the inhabitauts of the 

| 


city of New Orleans and its taubourgs, with sufficient water trom 


he river at ull seasons of the vear: and in order that the true 


_~ 


intent and meaning of this act be strictly adhered to and com 
plied with, and that the Water Works, contemplatec to be con 
strueted by said Company, be completed in the shortest time 
practicable, under all the circumstances, the sum of at least one 
hundred thousand dollars shall be expended, on the works afore 
said, annually, until the said Company Is in a situation to sup 
ply, and actually do supply, water to the greater part of the 
streets of the city proper, and the principal and most populous 
streets of the faubourgs—said expenditure to commence within 
one year after the passage of this act—so that the city of New 
Orleans and the faubourgs thereof, may be furnished with water 
in the streets, and such inhabitants may procure it by means of 
conduits or pipes, within their houses and lots, ata price to be 
regulated by the Company; and should the said Company fail or 
neglect either to commence or continue said works as aforesaid. 
then, and in such case, the charter now granted shall be wholly 
null and void ; provided, however, that the net probts on thé same 
shall not exceed an interest of fifteen per centum per annum, 
trom the time of disbursements on said works; and at such times 
as dividends shall be declared by the bank, say semi-annually, 
the interest on the sum expended in constructing said Wate: 
Works shall be added thereto, and shall form a part of the cap 
tal invested, until the net revenue of said works amount to fif 
teen per cehntum as aforesaid: and provided also, that the City 
Council of New Orleans shall have the power annually to ap 


| 


point a committee, who shal! have access to such of the books of 


suld bank as relate to the said Water Works Company, and may 


make such extracts from the same as they may think necessary: 


are 


>) 
id provide d furtive ' that al the end ()] f\  YVeirs rfrer Tine / ~ 
appropriation, the said net profits shall not exe ten per ¢ 
and in case sald pronts should exeeed fitteen per-centul CLL] 


be the first five years, and ten per cent 


ntum aiterwaras, aS pro 


vided tor in this section. the City Coune}i 
to reduce the price of water, in such a manner and in such 
proportion, that the profits Should never exceed the above } 


tioned rates. 


* 7 
Sr. Bi. Be it) further enacted. ete... That within the first 


thirty days that the books are opened for subscription, the cor 


poration of the city of New Orleans 


} } 


thousand shares of the capital stock of said company, not sub 


iect to deduction: xnd for whieh the said company may receive 


the bonds of the Mayor, Aldermen and inhabitants of New On 


leans, redeemable in forty years, bearing an interest not exceed 


ing five per centum. per annum. payable halt yearly. 
a 2 3 Be it: further enacted, ete., That if, agreeable to 
the twenty-first section of this act, the corporation of the city of 


New ()} leans shall subseribe for ti\ eC thousand shares ot j he Capl 
tal stock ot the Commercial Bank of New Orleans. then. and in 


that case, the City Council of New Orleans shall annually el 
by ballot, from the Mayor. Reeorder and Aldermen of said 
Couneil, two persons, who shall be members of the Board of 
Directors; and the stockholders shall only elect 


ot thirteen directors. as provided for in t] 


tions of this aet. in which election the said City Council shall 
not vote as stock holders: pro lded, that nothing herein 


} | : . ‘) ,¥ ) iy . . et 1, i ; } 
shall be so construed, as in any manner to lpede, GQIMMHIS! 


— 
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impair, the rights and powers granted to the City Couneil of 
New Orleans. and to the committee to be appointed DY them 


annually, by virtue of the eleventh section of this act. 


SEC. Zo. Be it further enacted, Te... Phat the Droy ISIONS O} 


the thirteenth section of this act, relative to half yearly div1- 


ele nds, shall not he so eonstrued as TO apply ce t} 


' . P oy} 
re sSTo*C k. Spb 


may subseribe for. tive 


cer emyn nema © 


ae 


scribed for and owned by the corporation of the city of New 
Orleans; the dividends arising from the shares so owned, shall 
be applied, first, to the payment of the interest on the bonds 
fiven to the Commercial Bauvk of New Orleans tor the stock sub 
scribed by the said corporation, and the surplus shall be passed 
to the credit of the said corporation, half yearly, at such times 
as dividends are payable to other stockholders, to be set) apart 
as a Sinking fund, applicable alone to the payment of the bonds 
of said corporation, when they shall become due, and the said 
corporation shall be allowed an interest of five per centum pe 
annum on the same, by the Commercial Bank of New Orleans. 

BEC. Z4. Be it further enucted, ete.. That if the Corporation 
of the city of New Orleans shall fail to subscribe for five thous 
and shares of the capital stock of the Commercial Bank of New 
Orleans, within the first thirty days the books are opened for 
subscriptions, the twenty-first, twenty-second and twenty-third 


sections of this act shall be considered null and’ void. and of no 


SEC. 35. Be it further enacted, etc., That in the city of New 
Orleans, its surburbs, and adjoining lands laid out in town lots, 
the Company shall have the power of using the streets and pub- 
ate places, for the purpose of placing pipes torun the water: 
Provided, they do not obstruct the said streets longer than will 
be absolutely necessary for the said purpose, or for making any 
repal?; and provide d they restore the said streets to the same cou 
dition they were before, in as short a time as possible; that with 
in the said limits, it shall not have power to place any pipe, 01 
do any work upon any lot of ground, without the consent of the 
owner; and that out of the said city, its suburbs, and the lands 
laid out In town-lots, if the said company shall not be able to 
agree with the proprietor or proprietors of lots of ground 
through which it may be necessary to run the water, through 
pipes or otherwise, as the directors may deem expedient, for the 


purpose of introducing water into the said city. and its fau 


iy 


iy 


wi 


oOUres; Or if such owner or owners Shall be abseut out of the 
State. or unknown. or shall. from Incapacity. legal or othe 
be precluded from making any contract or agreement in 
relation thereto, it Shall and may be lawful. on the applica 
of the President and Direetors of the Commercial Bank of New 
Orleans, tor the judge of that judicial distriet of Louisiana 
wherein the city of New Orleans is. or may be hereafter, situa 


f 7 . 
y] here ae ter 


—s 


ted, to issue his warrants to the sheriff of the parish o 


commanding 


SEC. 36. Beit further enacted, ete... That if any person or 
persons shall obstruct the said Company, their successors, agents. 


I 


workmen or servavts, in conveying the said water into the said 
alter, remove, injure or 


city and its faubourgs, or shall change, 
destroy, any work or part of a work made by thesaid Company, o1 


caused to be made, ror the purpose Oy] LntroOaucecIng warer 1nto 
faubourgs, under the authority 


the city of New Orleans and its 
of this aet: or if any person. shall ter, obstruct, change o 
laughtet house, dye pot, oO} 


pollute, by any tan-yard, hog-stye, s 
Company shall 


—" 


otherwise. the waters or streams which the sat 
ntroduce, or shall be preparing to introduce into the 


nereatter 
] ; ; } . . ' : ‘| sy ty pit 
and its ftauboures, under the authority 


citv of New Orleans 
eiven and regulations preseribed 
sons shall be indicted in the proper court for the ti 
wna being thereof con 


within the parish ot Orleans committed. 


vieted, shall be fined at the discretion of the court, aceording 
the nature of the offence, and imprisoned for any time not e 
ceeding seven years: sueb fine to be paid and applied to the us 
ft said Company 

SEC. 38. Be it further enacted, ete., That the corpora lon ¢ 


New (jyrleans Shall be supplied by the said Company, iree Ol 
charge, with all water necessary for the extinguishment of fires 
ail 


and other publie purposes; nor shall the City Couneil be sub 


IS 


ected to.any charge for wate furnished to supply the eutters ol 


’ 


the said city and fauboures: and that the said Company, as they 


progress in laying aqueducts, shall place, free of any charge 
whatever, two hydrants Ol a proper eonstruetion, in front of 
each square, at a suitable distance from each other, from which 
a sufficient quantity of water may be conveniently drawn, fon 
extinguishing fires, for wetting, washing and watering the streets 
and gutters, and any other public purpose; that on the squares 
which do not front on the river, the hydrants shall be placed on 
opposite sides of the streets, at an equal distance from each 
other and the corners; that the said hydrants shall be of a 
proper size and made so as at all times to furnish water for the 
fire engines, and purposes herein mentioned; it shall further be 
the duty of said Company, to supply water for all the purposes 
herein mentioned, at all times, during the continuance of this 
charter, unless prevented by some unavoidable accident; and in 
case such shall occur, the repairs shall be made and the water 
yiration of the necessary delay; and 


valn furnished at the eX] 


the said Company shall supply a sufficient quantity of clear, 
Beke “7 | mila > . otra » 4 r } : P ao. — 

pure and wholesome water tor the use of the inhabitants, within 
Lhe limits aforesaid, at the elevation of fifteen feet. when the 


same may be required. Provided, however, that said hydrants 


shall be under the control of the Commereial Bank. 


PSEC. 41. be it further enacted, ete., That the second section 
of this act Shall not be so construed as to apply to the payment 


ae e)} 1] " , vs ’ ii fn ; : “ ; . 
Or | } dollars pel SiidadTe ai fhe ltiine Oo] subseribing. QT} the stoek 


yuineil of New Orleans. But said 


~ 


subseribed tor by the City ¢ 


corporation shall, within thirty days from the organization of 


the first Board of Directors of the Commereial Bank of New 


Orleans, execute in the form required by the Directors, the 


bonds of the Mayor, aldermen and inhabitants of New Orleans, 


to the order of the President and Directors of said Company. 


mR (= ‘ 4 } ] } at a 
QO] he full amount OF SLOCK SubDserlved by the corporation afore- 


%y/ 


y 


ty’ 


i ¢ 
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sald, say five hundred thousand dollars, bearing an interest of 
hve per centum per annum, payable in forty years, the interes 
on said bonds to be paid semi-annually ; and should the bonds 
taken by said Company, from the corporation aforesaid, be sold 


ata premium, such premium or exeess. over aud above then 


Dal Va 


ave, Shall form a part of the sinking fund, as provided for 
in the twenty-third section of this aet. 

skEc, 42. Be it further enacted,  ete.. That when after the 
expiration of thirty-five vears, the said corporation of New Or 
leans shall be inclined to buy the said Water Works from the 
Commercial Bank of New Orleans, the price shall be fixed by 
arbitrators, five of whom shall be chosen by the President and 
Directors of the Commercial Bank of New Orleans, and five by 
the City Couneil of New Orleans ; said arbitrators not to De 
stockholders in said company, nor members of the City Couneil 
of New Orleans. Said arbitrators shall take into consideration 
the value of the Water Works and grounds appertaining there 
to, for supplying the City and fauboures of New Orleans with 
water by the said Company ; and if they agree, and so report, 
in writing, their award shall be bindine on the respeetis 
ties. But in ease of disagreement, the judge of the judicial 
district court in which the said Water Works aresituated, shall 
appoint aS umpires, five disinterested individuals as above, 
whose deeision and award, 7n writing, reported to the jude: 


district court aforesaid, shal! De Dinding and COnciusive And 
the amount so agreed upon, shall be payable in the bonds of the 
Mayor, aldermen and inhabitants of New Orleans, bearing an 
interest of five per centulm per annuin, rterest pavable thereon 
semi-annually, and redeemable in not less than ten, nor more 
than thirty years trom the day on which said award shall De 
signed, and the said Water Works delivered over to the sald 
corporation of New Orleans. 


* Se . : ; Pi Yi} ” . 4 * 
ss Ke , ich. Bye if furthe) f nacled. ¢ ae | mat ith CLINE rive 


aldermen and inhabitants of New Orleans shall deem it una 


a, 


advisable or inexpedient to purchase the said Water Works 


from the Commereial Bank of New Orleans, as provided for in 
sections four and forty-two, and so notify the Commercial Bank 
of New Orleans thereof. at any time within eighteen months 
thereafter. the bonds given by the Mayor. aldermen and inhabi 


tants of New Orleans, for the amount of stock owned by the 


New Orleans. shall be renewed Dy the Commer- 


corporation oO} 


C1] Bank of New (Orieaus for twenty five years, (1) the Salle 


terins and conditions as provided for lu sections twenty-one and 


forty-one of this act; provided, however, the amount formed by 


the sinking fund herein provided, shall be apphed to the pay 


ment of said bonds, as far as it will go, and the: bouds only re 


newed for such balAnce as may not be made up by the sinking 


fund aforesaid. 


~— 


Sec. 44. Be it further enacted, ete., Vhat the corporation 


of New Orleans shall and may coutinue to make use of the 
Water Works now owned by the said corporation. for supplying 
the eity with water, until the Commercial Bank of New Orleans 


shall be so far advanced with the works contemplated by this 


? 


oe 4. 7 ‘ + aie ‘ } | } , an 
act, aS will enable them to furnish water in sueh parts Of tiie 


city as are now supplied by the works at present In operation : 
or until 1y\ the progress ot the Wate! Works so to be eonstruct 
ed, it may become necessary to remove the pipes at present in 
use. should such removal be found necessary . 

SEC. 40. be it further enacted, ete., That the said Company 
in constructing the Water Works aforesaid. shall purchase from 
the Mayor, aldermen and inhabitants of New Orleans, the pipes 
already laid down by said corporation, at such price as may be 
agreed upon by seven arbitrators, of whom the superinteadent 
of the works proposed to be constructed. shall be one, and three 
to be chosen by the President and Directors of the Commercial 
Bank of New Orleans, and three by the City Couneil of New 
Orleans, whose award, as to the value of said pipes, tor the use 


of said Company, shall be final. 


SEC. +6. Be it furthe) enacted. elt.. That it Shall be the dut\ 


2] 


of the said bank to sell to the best advantage, the bonds received 
of the Mayor, aldermen and inhabitants of the city of New 
Orleans, for their subseription, and to contract for the payment 
of the interest thereof, at such place or places as the President 
and Directors may deem expedient. Provided, that any addi- 
tional charge, loss or exchange, or other expenses, consequent 
upon the sale of the bonds, or payment of such interest in any 
other place than New Orleans, shall be wholly defrayed by the 
Bank. 

Sec. 47. Be it further enacted, ete., That during the first 
term of thirty days, in which the subscription books shall re 
main open, as provided for in section first, no person shall be 
allowed to subseribe, who is not a citizen of the United States 
and a resident of this State, of which facts the commissioners 
shall be the sole judges; and that all subseriptions shall be made 
in) person OI undera notarial power, executed by nor more than 
three persous. Provided, hows Ver. this section Shall not be SO 
construed as to prevent subscriptions, after the first term ct 
thirty days, either in person or by proxy. should the books be 
re opened. And that no individual, commercial firm or corpora 
tion, shall be allowed a greater number of votes than one hun 
dred, for the election of Directors of said bank, either by proxy 


or otherwise, in lis. her or their name. 


Sec. 48. cfnd be it further enacted. ete.. That the President 
and directors of the Commercial Bank of New Orleans, may, at 
such time as they may deem it expedient, establish agencies at 
such places as they may think proper, for the purchase of bills 
of exchange and sale of bank checks; and may appoint such 
officers as they may think proper for the administration of the 
Salle. 

Signed ALCEE LABRANCHE, 
Speaker of the House of Representatives. 
Signed | C. DERBIGNY, 
President of the Senate. 
Approved April 1, 1825. 
Signed A. B. ROMAN. 


(;overnor of the State of Lousiana. 
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of the said statute of the State of Missouri was necessarily involved in 


said cause, as being repugnant to the constitution of the State of Mi 
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HAYES VS. THE STATE OF MISSOURI. ) Do 
Q. Where was he standing ? 

A. Behind the counter 2 

(. What were thev saving to each other? 
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A. I could not sav. | don’t remember any more 
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HAYES VS. THE STATE OF MISSOURT. t i 
G2 Q.. Will you vo on and state just exactly what you know about 
4 LY li YOu Fo on and state Just exactiv What vou KNOW adouUl 
It, 1 Vn \ | | | | | t | | Le 
a ii VOUF OWN Way pi aehe i Wil hol Pave td Isis \ L cild' 
questions, or as many ? 
i] j } } } | ] 
\, Well. | are i dauehte Li (>lt rhe] Witi | } ) ) ix , 4 | |. 
] +} r t | ‘if ' ¢ | 
PQOoQdGT Ubbel Wil LLG EE » THO { \ if i] Lc te Lrrarl Thi its 1 i aad th 
t ‘ j ] 1 4 } 
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Mawe TW adh Piet, MWCreCr Sale that Was HOt HOUs Thess, SOMETHIN 
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‘ + »t Peed } | , i ‘ . awci 
that effect, but he didnt mind, he would Olve Plbhl a lass ¢ rf beer, and 
} }° " . } * : | . ‘y° ] j 
he did give him a @lass of beer, and when he drank it off he turned 


around, and as he turned around he said, “I will make that all rieht.” 
Mueller said, “ fT expeet vou will,” or “IT suppose you will,” and he 
says, “ You are dam right, [ will.” I still stood there at the end of 
the counter partaking of the lunch. I don’t know how long it was, it 
might be 5 or 10 minutes, or possibly longer, and [I heard somebody sa 
“Nueller, give me another glass of beer,’ and I looked around and | 
seen it was the same man—— 
Q. Is this the man, by the way | pointing to defendant |? 
A. Yes; that is the same man. Mueller said, “No; vou can’t get any 
more beer here: CAVE vou cl o lass of be Poa little while avo ; you eun’t 
vet any more beer,” and he came a little nearer the counter. At that 
63 time he was four feet away from it, or some such distance. He 
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eome a little nearer the counter, and he asked him again tor a elass 


— : : ‘ ;' . 
otf beer. Mueller savs, Its no use: vou ean't vet anv more beer here 
\\ 1] } +] | | = far I 
Well, then he come up against the eounter and he asked him for beet 

| ; . } j | } 
gain, and Muellerssaid he can’t give him any more beer, he couldn't ha 
} | ] ) ' | | 
; " " } ; 5) ) 4 ,> 

nv more hel md then fh pre iiIs | nd POW TO fis packer Here 

} i } P j - 
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! } | A ] i z ¢ | . 
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surely and walked back towards the ear stables. 
(J, What did vou do? 
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HAYES VS. THE STATE OF MISSOURI. 47 


A. We are in the habit of doing that to find out whether there is any 
serious lesion of the body otherwise. 

Q. You say you are satisfied the bullet wound produced death. What 
is the reason, what is the Cause OF the occasion ot searching tor any other 
cause when you are satisfied that is the cause ? 


A. Beeause We usually, to make a | complete post-mortem, examine { 


other vital organs 


ian so ie ; : 
Q. That may be; I don’t say that 1s not the custom ; but are vou satis- 
hed there was an examination of any other part of the body ? 


\. Yes, sir. 


im , ] a ; y =e - ee. _~) 
Dict VOU Lhaive Vout! report QO] the exan nation In Writine 


(). To whom did vou ceive i 
Phat is incorporated in the inquest. 

Have vou looked at it since + 

No, sir; not since the last trial, 

Q). Well, that is a long time ago,isn’t 1t? Are you willing now to 


commit voursell to the fact that vou did. 1h) point Ot tfuet, open rhe body 


s+ © ° re ° x Be , ; . ] , . : . . | 
and examine the mternal vital oreans, so called, o1 anvthine but thesku 
‘ nue Ls 1} +) 
ADGd CATFACtL THe Vali ! 
a ° ‘ 1 : 
A. IT would not like to say positively, under oath, whet 
but it was the et 


SEOU). 


| 
‘ * ‘ 


— 
. 
aN 
ot 
— 
~. 


: ; , , 
otIT Jt) Chilis special ease Vou are nowt st 


| would not liketo say. Trae i oath. thirst I did. 
. 
i 


{ . ’ , } - re ° } } } B° I 
(). :. baa Port Of fact. vou made no examination of the body aha aid 
£ i i ] , : “ , ] ] 1° ae 

ete) Opt n the body to see the condition of the lunes, livel Kidneys rear 
: a Poe ee Ses ” }: ere f . 
VOR (LOR) | KD »\\ Wile rhe} rOoOse Oreans Were (Piseased (>? HOT, 1] \ tl «ila 
, ; = : 4 | : ; : Be ] - * 
not make anv examination, any actual examination, do you 
) td 
° } } 
i ™ , ‘ 
() so that. usstimine now that vou aid no rhe Pid I 
+ | ‘ ' ’ | 7a | | ) + | f ! { | ' 
Lite bhi bk OPOANS, The so-called Vitat Ooreauis \ L (ile \ l ¢ 
} s } ] ! 
rie | ; Ww hel they \\ = ahyv Calls iO (| i! }) iti I [ isn I 
4 ee } 
a ‘ triad Ve { 
x . iS 1] 
\. Yes, sir: | eould tell 
: : > 
J. rier Wills OC Calis 
. | 
\ Lond only one, 
| > } ba 1 
{ ) i >ilt 1] Vat} aid ate) CAN ATLIITME t | } 1 | 17 ( i 
} ! } } } } ' 
| yt] (11C] 1) | (1) 1} if} i] am ‘\ Bere 1) Ie ¢ »} } ; 
\ 1 determine that thel Vis 1 i 
| | } 
\ 3 Cavs [| Wound | und | i wih Lidl 
} | 
“ 1} Mis death 
H } } 
(). Lf r\\ «| » VOU lhe li Vou ald 1 at 
, 1 
AL. i ( ij w UPtea a Vv « 1h bit }) \ ‘\ iif ‘ 
i ° } ie ’ 
(). Assuming that vou did) not, you ot 1 ) kine 
| ’ } } } } : a 
body Of the aqenad man wh th) 1) ben \ “ te iil nes 
— ~ re : ; seeare Bae ' : is > | 
SOUnd. OF his KInNeVsS Were SOUnNC, Dy thre mere e@eXanhinatlion OF |] 
, 17. o ; 
eCeXLCPrHaltys 
\. No, sir, not positively 
= A ‘ I<] : j .) 
i - (). ( Could Vou To Any at I< Or ecerwainty 
A. No, sir. 
’ — . , | a , ) 1] ls | = ' 4] 
(). And, now, as a matter of fact, you can’t tell, althougeh it. was t! 


Custom, whether Vou made ah examination of the vital organs or not ¢ 
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are D , ) lust KNOW what Vo rAY rf {4 
1] } , 
Weil Lcd (¥()] fod) Wier rhe] \Wils f 
Ne FOU a ttle stubborn there, they ble] 
. 
(J. Did you find anv pistol on hi 


() 
: F ; 

X% . ‘ 
\. Yes. sir. It was rumored there wl 
and went’out on the west side, running throue 
thrown it there. 

Mr. MeBripbeE. You must not state what wa 
is grossly unjust. 


he Co RT. Ybyection sustained, 
By Mr. JOHNSON: 

B. You did not find it? You look for it and 
\. No. sir: did not find it. 

i4 (C‘ross-exntmnination by Mr. McBru 


(). How long after the shooting was it 
Q. Well, from the time that thev say tl 


| ] 
hol be more than all hour, 


(J. say the shooting occurred al halt past 
you arrested him 
Wo \V : : ' . . ; hy ; Ws all se as 
1. Ve arrested him about a q“uartel airtel 

: o A 1V: : 
d. At that time you found him walking along 


SS & @ | 


, ; 


about SIX blocks from the place Ol the shootine 


. , ° Ss ’ 
A. Yes, sir: [ ouess about six blocks. 


; . } : , j ne F ‘ 4 | 
nad he asked vou what vou did arrest | 
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“ge HAYES VS. THE STATE Ol VEISSOURL. 4 
Ans. Not when I seen him 
LJ. That Wiis ib uta week bye fore Clie time Vou saw him last \ 1) cd a 
vou see | previous to that again: have vou any recolleetion ? 
Ans. Then he eame in my house somewheres in June or July | could 
ot exactly say 
8 : Ques. \W hat time did he come to vour house at that time ? 
Lns. We I]. it was about 8 or 9 o’eloek in the morning [It was on c 
a Sunday lf am livine at Vandewater avenue and North Market: 21409 
oe Vandewater avenue 
Ques. How far from where he lives or did live at that time 
\ns. I suppose about a mile and a half. 

Cu ~ W hat did he come to your house tor? 

Ans. Just for to see me: to see my family. 

(ues, \'\ ra te he sober then ? 

Ans. No, sir: he was not. 

Ques. How long did he remain at your house at that time ? 

Ans. I suppose about an hour. I wanted him to stay to dinner and hi 
would not stav. 

Ques. Did he give any excuse why he did not stay ? 

{ns No. Sir i said that he wanted to C7 ¢) h Tri, th it Was alt 

Whereupon court cautioned the jury and took a recess until 2 p. m 

\fter recess further proceedings in the case at bar were had as follows 

CHARLES Boyp. beine sworn, testified. 

— «+ Direct examination by Mr. MceBrip1 

Viv name is Charles Bove l am lic 1210 North Seventh 
6 | was born and raised in St. Louts tn brother of ¢ ip- 
Wl Bova. iptain of pole ] Worl We fo} \ir hin i in the 
hoon business, south ist corner th iti ( n =T\ iV kno th ce - 
fendent, John Hays | judge I have know’ him about four years, some- 
where around there. I read an account in the papers of the shooting of 
Mueller by him in August, 1881. Prior to that time I had known him, 
if micht by ~a Vear and cl halt Or two Vears “CTL ww hie re aro nd there ; 

don't rere miber exactly. 

Ques. During those years, a vear and a half or two years, which pre- 
ceeded thie Libpie of the =hootine, Whi re Were you ted ; what were you 
doing? 

Ans. I was in the saloon business: working for red. Pohlman, on 
thi northeast COPrPnHner ef Oth and ( hrists avebhtul 

QM. You were there, and it was during that vear and a half or two years 

—_— that vou knew him? 

A. Yes, sir. 

). That time of which vou speak, a vear and a half or tw years OP 
thereabouts, that was a period that immediately preceded the time of 

, the killing of Mueller by this man 

A. Yes, sir 

Q. During that pe riod did you xee him otten 

A. Well, Ves I used to see him two or three or tour times a wee Ik 


ditferent davs. 


Where did you see him ? 
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: Ive YVOOa and iv | VhnO, DENY duly eleeted and tried 
i sworn the Issues herein bi e State of Missouri, plaintiff, and 
‘ i 
. iif H vs. a t dant. wel] ;?y\ Ye 1 Trine verdict rendel aC 
} } en . . , —_, 
rain’ to the evid } il) trial of this ease proceeds, 
; «zs i | 
VW and the testimony | | > belne heard and the same con- 
: : 
cluded, thereupon th. pea? 9s five. instructions from the court, 
id the arguments of the counsel being heard, and the same concluded, the 
Is submitted LO the ur for 4 . 


; V tor their verdict in the premises, and they 
J 
f LO eonside} thereof. in ehar ot “ } ryt] : . 


kee p them tovether nN) he rp 


’ ,* } 7 . - Py 
pViber I the rooms set apart for the juries ol this 

t. asi wn, = eae . : . 
urt, ana not to permit any one to speak or communicate with them, nor 


> wi hay ~ lf itl | ’ ’ : } } 
ago so himself without leave of court, or to ask them whether thev have 
agreed upon a verdict (oath of officer filed); and b ing agreed among them- oe 
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selves upon said verdict return into court and render the following as their 
verdict, to wit: 

“The State of Missouri vs. John Hays. We the jury in the above en- 
titled cause find the defendant guilty as charged in the indictment, and 
assess his punishment at Imprisonment in the city jail fora term of six 
months. Stephen H. Rush, foreman.” 

Counsel for State offered to read in evidence the record of the judgment 
in the above-mentioned ease. 

The Courr. Any objection to the face of the judgment ? 

Mr. McBripe. The same objection that I made before, your honor, 

with the additional objection, that any matter not pertaining to the 
108 judgment which is based upon the verdict itself is inadmissible, and 
[ object to its being read. 

(Which obj etion was by the court overruled ; to which ruling defend- 
ant’s counsel then and there excepted at the time.) 

Whereupon counsel for State read in evidence from page 97, Record No. 
21, of the St. Louis criminal court, bearing date April 5th, 1880, as fol- 
lows: 

“State of Missouri, plaintiff, vs. John Hays, defendant. On indictment 


for assault to kill. This day the defendant, being in custody, is brought 


into court by the sheriff: thereupon the court overrules the motion for a 
new trial herein. and sustains the motion to commute the term of six months 


jail assessed against defendant, and doth commute said term of six months 
jail assessed against defendant toa fine of one hundred dollars. It is 


therefore considered by the court that said defendant, John Hays, for his 
offence of assaulting and wounding another in pursuance of the verdict 
rendered against him and the commutation thereof, pay to the State of Mis- 
sourl, for the use of the city of St. Louis, a fine of one hundred dollars ; 
that he pay the costs of this prosecution, and stand committed until this 

sentence be complied with; and it is ordered by the court that 
109 said John Hays enter: into bond to keep the peace and be of good 

behavior towards all people of the State of Missouri, and particu- 
larlv towards Charles Gaeslin, in the sum of one thousand dollars for and 
during a period of two years from date. 

= Thereupon said John Hays enters into said bond to keep the peace in 
the sum of one thousand dollars, with Benjamin T. Knapp and Thomas 
P. Grasty, as sureties, which said bond is approved by the court and is 
ordered tiled.” 

To which evidence Wn rebuttal, the defendant objected as illegal and in- 
competent; which objection the court overruled, and to which ruling the 
defendant by his counsel then and there, at the time, duly excepted. 

This was all the evidence in the case. 
110 And thereupon the court of its own motion gave the following 
instructions to the jury, to wit: 


GENTLEMEN OF THE JURY: 

The indictment charges that the defendant at this city and State, on the 
26th day of August, 1881, with a pistol, shot and killed Phillip Mueller, 
and that he did so wilfully, premeditatedly, deliberately, and of his malice 
atorethoucht. 

The defendant says he is not guilty. 
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cause, Is a perfect defense to any criminal charge. Hence the defendant 
may have done the shooting complained of and _ still be innocent of any 
offense against the law. If at the time of the shooting. he was. in fact. so 
insane that he eould not and did not understand or did not comprehend 
the nature or character of the act, though he may have committed it, he is 
not guilty. | 

Insanity is a condition of the mind the resuit of physical disease. As 
understood by the law it is not the disease itself, but the effeet on the mind 
produced by diseas 

[In other words, insanity is a derangement of the mental and moral facul- 
ties of the man which is the natural and necessary result of some disease 
of one orf more ot those parts of the body whieh constitute the orevan of 
the mind. As applied to this case it is such a perverted or deranged con- 

dition of some one or more of these faculties, as rendered this de- 
114 fendant incapable, at the time of the alleged shooting, of distin- 

cuishing between right and wrong and of knowing the right from 
the wrong of that particular act. If at that time he was actually so in- 
sane as this, he is not responsible for his act, however brutal or atrocious 
it may have been; otherwise he is responsible for it if he committed it as 
ch: reed. 

[ns: inity Iseither partial or« omplete . Completealienation always excuses ; 
partial insanity does not always excuse. One may be actually parti: ally in- 
sane and vet fully responsible for his criminal acts. In such eases the 
law does not excuse, unless the derangement is so great that it actually 
renders the person incapable at the time of its commission of distiny ouish- 
ing between right and wrong, and of knowing the right from the wrong in 
respect to the particular act charged and proved against him. This ts the 
rest prescribed by the law, and this is the test which the court directs you 
to apply in this eas | 

To estab lish the insanity of the defendant, positive and direct proof of 
it is not required. ‘To entitle him to an aequittal by reason of his insanity 
circumstantial evidence, which reasonably satisfies your minds of It, 1s suf- 


lI) The law prestimes every person who has AC ‘hed the: ears ot 
discretion to be of sound mind, and this pemmnagiion continues 
until the contrary is shown; so that when, as in this case, Insanity Is 
pleaded as a defense toa criminal charge, the fact of the existence of such 
MNsanity cil the time ot the commission ot the act complained of must, be- 
fore you ean acquit on that ground, be established by the evidence to vour 
— able satisfaction, anc the burden Of proving this fact rests with 
e defendant. 
he burden of proving the guilt of the defendant rests with the State 
and, to entitle the prosecution to a verdict of guilty, it must prove him 
uilty bevond a reasonable doubt. But in respect to the sanity of the 
accused, the law aids the prosecution with this presumption. On the other 
hand, to entitle the defendant toa verdict of not guilty by reason of his 
insanity, the law requires him to prove it, not beyond a reasouable doubt, 


~ 
| 


but only to your reasonable satisfaction. 

Krom all this it follows that, although you may believe and ‘find that 
the defendant did the shooting alleged, vet if from the evidence you further 
find that at thetime he did it he was in such an insane condition of 


. ' ] } ] . j he } +s i ) " he , ‘ . . 2 4 . 
Lf nind that he could not and did not Know that he was doing wrong, 
} ! i ee —— ' ~ ae ‘e] | 
or that he could not and did not understand or comprehend the 
) 4 ‘i eharactel Or tn act, Then, and fh Liat case, such shooting Was 
;e ° | ’ . 
] } ~ 4 ; : | " * ag ¥ 
ot, either in Jaw or In fact, malicious or felonious, and. you ought to acquit 
im onthe ground of insanity, and our verdict so say 
} } } 4 i] | {° ' " ] ly 
tf on the whole ease vou entertain a reasonabdi doubt of the (WULIT OF 
sk dektcehoesintinn  heasiterabcniteaeul imine 
efendant,. the iaw vives to bimM benentor advantage OF 1T, aNd CHTItles 
] ] ~ : | ‘ : oe 
1 to a verdict on hat vround. Bu tr OF His Gullit vou are eonvineed 
_ y t  § } ss 4 7 . ' | ¢ — Be hi . 
vy tne evidence bevond a rensonabie doubt, vour adutyv is to convict bin) 
et ik F which von hell a Ss Se ruil Aap! 
to convict him of that offense of which vou believe him gulltv 3 ane 
’ ey | , ? } | , ° 
‘ a t . ss , ay j aignse . ’ sy a | 4a 4 a + 
ft his guilt you are not by the vidence thus ciearly convineed, vou 


, . . > ‘ 1 ] Sia 1] ; 
utvisto acquit nim. By theterm “ convinced be ond a reasonable doubt 


leant Cc yyVvineed tO a moral certaint' 


oe ~ | 
riven at request of defendant 
| i : pep otas, . ° e ' ae 

You are the sole judges of the eredioilityv of the withesses, Inciudine 
‘ sf? 7 7 ro ¥ © , . t P - : } cies . . 
ne defendant, a 1d of the we mht and value to be viven to thelr testimony, 
} . . ,*) dj foe . .-g . " ’ } 9 
[n aeterminipng such eredibilitv, weight, and value, vou should take 


: : ; 
Int » consideration the character oT 1 


et 


ie witnesses; his or her man- 
her on the witness stand - his or her interest, 1 anv, in the result . 
H } : 4 4° | { . - 4 | {- : j 
ms or her relation to, or Tfeellne’s tor: or against tii defendant Or the de- 
} } ag ce a ee, ea igee a > by . +. 2) ] 
eased ; the probability Or improbdvablilty OF Dis, or her statements, as well 
. > . 4 . : ° :. © ° 
he facts and circumstances given ih evidence, And In this Con- 


I? | lsat? om 7. 
Mall believe Trom the evidence that 


; . = s } } ,? ° 
inv WItTHeSS has been convicted and aqq~wuavedad Gu Its of a crime, you may 


ake the fact of such conviction and Udon nt into consideration for the 


Irpose ol (and for no oth r purpose) o 


. . . : ‘ . 
ection you are instructed that 1 


‘ 


ar 


r } 
} 


| De : mi 
determining what credit you will 
ive to the testimony of such witness. 


if you hind the defendant 


cullty of murder inthe first degree, you will 


> oo : _— ‘ ati ] saprzichy ~otsaAr . hi 
iV ih youl verdict * with the punish ht there for vou have nothing 
. {} 
rf - sf eC. ' "ya ] . ss 7... i. , * ¥ , ie 
if you find the defendant culty of manslaughter in the fourth degree 
17 


ou will so say in your verdict, and therein assess his punishment at im- 
risonment in the penitentiary for two vears,. or by Imprisonment in the 

; less than six months, or by a fine of not less than 
Re five hundred dollars, or by both a fine of not lessthan one hundred 


dollars and imprisonment in the county jail not less than three 


| 


county jail not 


— 
o the giving of which instructions, except the 13th, for which defend- 


(*¢ 5] 


Ant asked. the defendant by Ny] 


iS i> 


‘ oy a? 1} »| r p 4] . ’ } } ° 
\fter which the defendant, at th proper time, asked the court to give 
n iry f ) Phaovw ) r } ] ° a 

ne jury the following insti mbered one to four, inclusive, to 


Lhe court instructs the jury that to justify a verdict of guilty of mur- 
j , ai a . : os : e . . > ‘ * ~ 
ler in the first degree in this case, there must be proven by the evidence 
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to their reasonable satisfaction a specific and definite purpose and intent 
on the part of the defendant to kill the deceased, not merely to wound, 
frighten, disfigure, or disable him, but to take his life; and if, therefore, 
the jury, after considering all the facts in the case, havea reasonable doubt 
whether or not the defendant, when he shot the deceased, had and enter- 
tained a definite and specific purpose and intent to kill him, they cannot 
find the defendant guilty of murder in the first degree. 
Zz. 

119 The court instructs the jury that if they find and believe from 

the evidence that defendant, for a long time previous to the homi- 
cide charged, and without reference thereto, had been addicted to habitual 
drunkenness, and that at the time of said homicidedefendant was still labor- 
ing under the effects of said drunken habits, and by reason thereof was in 
such a perverted mental condition as to be incapable of forming a specific 
and definite intent to kill, and did not so form or entertain such a spe- 
cific and definite intent, they cannot find him guilty of murder in the first 


decree, 


The court tnstruets the jurv that, while the mere condition of drunken- 
ness existing at the time of the commission of the offense is no excuse 
therefor, yet, if they find and believe from the evidence that the defend- 
ant for a long time previous to the homicide charged, and without refer- 
ence thereto, had been addicted to habitual drunkenness, and that at the 
time of said homicide defendant was still laboring under the effect of said 

drunken habits, and was so drunk as to be incapable of forming a 
120 specific and definite intent to kill, and did not so form or entertain 

such a specific and definite intent, they cannot find him guilty of 
murder in the first degree. 


The court instructs the jury that if they believe that at the time of the 
killing charged in the indictment the mental and moral faculties of the 
defendant were so perverted from their normal condition by the habitual 
use of alcoholic liquors as to prevent him from understanding the nature 
and consequences of the act he was about to commit, and such perverted and 
diseased condition of his mental and moral faculties was inconsistent with 
deliberation as charged in the indictment, so that he could not have aeted 
with deliberation, the jury should find the defendant guilty of murder in 
the second degree and assess the punishment at imprisonment in the peni- 

ntiary for a term not less than ten years. | 

* « 

Which the court refused to give, and to which action of the court In re- 
fusing said instructions the defendant by his counsel then and there and 
at the time duly excepted, 


121 And afterwards, to wit,on the 13th day of January, 1885, the 
jury found the defendant guilty of murder in the first degree. 
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wey 


Within tour davs thereafter. to wit. on the 17th day of January, 1885. 
the detendant filed a motion to set aside the verdict and tora new trial, In 


the TOMOwIing words. to Wit 
ey : ay ee 
Motion IO] dif [ wae Ole 


In the St. Louis eriminal court. January term, 1885. 


’ ° , ‘ i] 


Now at this day comes the said defendant, and by his attorney moves 
the court to set aside the verdict of the jury rendered in this cause, and to 
rranut him ad hew trial, tor the following reasons, TO wit 

a Le ‘AUSe said verdict Is against the evidence and the weight of evidence. 

2. Beeause said verdict is against the law. 

} Because the court erred in admitting illegal and incompetent evi- 
dence at the trial on the part ot the State. 


1. Because the court erred in refusing to admit at the trial legal and 


‘ (a ! I : 
mp ben} evice nce otrered (>) the part () Live detendant. 


). because the eourt erred 1 CLVIng tlle: ‘al and Improper instructions 


‘J 
an 


to the jury. 
12? 6. Because the court erred in refusing to give legal and proper 
instructions to the jury asked for by the defendant. 
7. Beeause the court erred in overruling defendant’s motion to set aside _s= 
and vacate the order made and entered of record at the January term 


1882, appointing and requesting the honorable Charles G. Burton, judge 
of the 25th judicial cireuit of this State, to hear and determine defend- 


_ | 


a . ‘ r } . ] . © 
- ipplleation ior change Or vennie then pending, and to try said Cause, 
, : } . ‘ . | : ; * 5" : ie . 
§. Because the court erred in over} UiInYg defendant’s motion to Jimit 


i restrict the State to elght peremptory challenges 1n this CAUSE, and ht- 
s . 


n peremptory challenges were allowed by the court and made on the 
r the stat 
Beeause the court erred in assuming and taking Judicial cognizance 
act. that the city oft st. Louls at the time said htteen challenges 
wed and mad ' had ad |p) ypulation Oi OVeP One hundred thousand 
ints—there being no proor or evidence whatever offered in the 
support of said assured act 
ause the honorable Charles G. Burton, pudan of the twenty- 
at | circuit of the State of Missouri, who tried the said cause, had 
Lie legal power, authority, or jurisdiction to try the Sathne, and that —— 
honorable G.S. Van Wagoner. the then presiding and law- 
elected judge of said court, aloue had power or jurisdiction to 
because so much of section 1902 of the revised statutes of the 
2 tf Miss ri as allows to the State fifteen Le rem ptory challenges in 
} * ‘ : ! . se 


[similar cases Is unconstitutional. in that it is in violation of and 
—6Athe constitution of the State of 


sistent With section o.5, article 4, 


M iss Url. 


12 Because sf much of section 1902 of the revised statutes ot the 
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way 


State of Missouri as allows the State in this and similar eases fifteen 
peremptory challenges is in violation of and inconsistent with section 1, 
article 14, of the amendments to the Constitution of the United States. 
JOHN HAYES. 
by his attorney, JAMES J. McBRIDE. 


Which motion for a new trial having been heard and considered, was 

by the court overruled ; to which decision of the court in overruling said 

~ motion for a new trial the defendant, by his counsel, then and there and 
at the time duly excepted, 


And thereupon, and after defendant’s motion for a new trial had been 

overruled by the court, to wit, 31st day of January, 1885, and 

124 on the same dav the detendant filed his motion in arrest of judg- 
ment in words following, to wit: 


Motion an Chi rt st. 


STATE OF MIssouRt ) 
US, > Murder in the first degree. 
JOHN HaAyeEs. 
Now comes said defendant, and by his attorney moves the court in ar- 
rest of judgment, and that no judgment be rendered upon the yerdict found 
by the jury in this cause, for the following reasons, to wit : 


“~ |. Beeause the order made bv this court at the January term, L882. 
appointing and designating the honorable Charles G. Burton, judge of the 
25th judicial circuit of the State of Missouri, to decide defendant’s apph- 
cation for a change of venue, then pending, and to try said cause, was 
illegal, null, and void. 

2. Because so much of said order as aforesaid as purported or pretended 
to authorize the said Judge Burton to try said cause was illegal, null, and 
void. 

3. Because the application for a change of venue made by defendant at 
the January term, ISS. ot this court, having heen withdraw 0) prior to the 
trial of this cause by Judge Burton, to wit, on the 16th day ot Decem- 

ber, 1885, as uppears of record, the said Judge Burton was legally 
125 incompetent, and had no lawful power, right, or jurisdiction to 
trv said eause. 

{ Beeause the St. Louis eriminal court, as constituted at and during 
the trial of Saud Cause, had ho lawtul rivht, power, OP jurisdiction tO cry 

anige 


the Same, 
e . 3 


5. Beeause the indictment is insufficient to sustain a verdict. 
6. Because the indictment is insufficient to sustain a judgement. 
JOHN HAYES, 
By his attorney, JAMES J. McBRIDE. 


¥ . e . . . > | | 7 . , 

Whieh motion in arrest of judement having been heard and consid- 
i a C4] 

ered by the court, was by the court overruled ; to which decision of the 


ourt overruling said motion the defendant, by his counsel, then and there 
COUrT OVeEPPULIN®e Salt motion the ¢ eTen ant, DD bis counsel, then auvna ti 


at the time duly excepted. 
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And thereupon defendant, by his counsel, presented this his bill of ex- 


} } ' ] 
eptions, and prayed that the same may be signed, sealed, and made part 
: ; * ‘ 
I at I’ rd in this eause, which is done accordingly bills ist day ol 
SNS) 
} 4 - a 4 t 4 4 hb ’ i : 
Sioned CHARLES G. BURTON,  [sEAt.] 
Sfate of Missouri. sitting and acting 
f " ithe ( yj Ai}. ‘“ ] Lor 1s. ”) tha abhor COLUSA, 
j eupon det ndatrit Dravs an appr ai trom the judement here 
i i . ; ‘ 
red against him to the supreme court of the State of Mis- 
A 
Cj - s athdavit in Suppor thereot, and the COUTT doth grant 
\ Ist dav ot Janual Rerers, nd before appeal was taken 
se. the defendant presented to honorable Garret S. Van Wagoner 
the time acting and presiding as judge) his bill of exceptions, 
prayed that the same might be signed, sealed, and made part of the 
ee. i i }* | } ° 
this cause, which was accordingly then and there and at the time 
Said bill of exe ptions is as follows, to wit 
+) } j j 
Pa j f f pit | 
i iil > Le 40 UI \ RB Liitiiical ( Able f anuary tern), A e). 
' | ' | 
_ TE OF WLISSOU RI i 
rs. Murder in the first degre 
Joun Hayes 
i> 4 ; ro | >), ; } - | »Q 5 
Be it remembered that on the 2nd day of January, A. D. 1885, the 


orable Garret S. Van Wagoner, the regularly elected and qualified judge 
the St. Louis criminal court, then officially occupying the bench, the 
yroceedings were had in said cause, to wit 


n praying the court to 


? 
' 
he defendant fiied his written moti 


: 


: yp sons al | = ] | i : = , oe 

vacate and seT aside the order made povthe eourt and entered of rec- 
j } | >.) 4] ' . . 2 — . 

cord At the January rerm, Jd66zZ, tie honorabie Henry 1). Laugh- 


then being judge of said court, whereby the honorable Charles G. 


r> } ’ Or . :2 } . : wai . ‘ : . 
burton, ldge ol the 2 5th Mdaictal elreuit of the state ol Missouri Was 


mnated and : inted to decide defendant’s : lives or a-change of 
signated and appointed to decide defendant's application for a change o 
. }° | ~ } 1 i ] . > , , 
i en pending, and to try said cause, which motion Is in words fol- 
t 4 
Po: eo | —_— ) F 
Rit &i3 PZOULIS i Hill { ; *~ Lerhh. ISS... 
we, } 
' 
' 


\ . 7 i] Ae y ’ ‘ } ‘ } e ] | . ‘ ’ y 
Y.OW a Lilis Gay Comes the SsAld aqaefendant. and by his attorney moves 


4 Bek Ts ’ «ITs ra ‘ - cy Bs — : a ’ . > : . a 
court to vacate, set aside. and annul the orde! heretofore made by this 


i <A 


Ly s? . 
court, and entered of record January 2 
y ? > : "" ° . ° ; ° . > 
) Judge Burton, of the twenty-fifth judicial cireuit of the 
State of Missouri, to try said cause, and to hear and determine defendant’s 


th, 1882, designating, appointing, 


and requestin 


ij 
oo 


~ 


~b 


HAYES VS. THE STATE OF MISSOURT, | vi 


application for a change of venue, then pending, r, becausethe reason for 

ma iking the order no longer exists, defendapt’s pplication tgy $ change of 

venue having been heretofore withdrawn, as appéars by the recordsyofXthis 

eourt, and the honorable Henry D. Laughlin, hy was re ydle red cisgeay 
thiectol Wt. “aj 

"TONS HAYES, 

By his attorney, JAMBA MoR QE. 


ified to try said cause being no longer judg re 


[28 Which said motion was duly presented by de fence ow 
to the court for its action rein ec yhemaer sein ahaa el 
tain said motion, or to act upon or decide the same, although requested b 
defendant’s counsel so to do, the court) officially stating at the time th: i 
he had no power or jurisdiction in the matter, and that right and authority 
to decide the motion belonged exclusively to Judge Burton, who had been 
appointed to try the cause ; to which ruling and refusal of the court to en- 
tertain or pass Upon sac motion the defendant then and there at the time 
duly excepted. And thereupon the defendant, by his counsel, presented 
this, his bill of exceptions, and prayed that the same be signed, sealed. and 
made a part of the record inthis cause, which 1s done accordingly this 3lst 
day of January, A. 1). LSS5. 
[SEAL. ] GARRET S. VAN WAGONER, 


* ‘i . o ° , cry 
Judge of thr Pe) Louis Criminal Court. 


STATE OF MISSOURI, 
(ty orf Nf. Louis. RN: 
[, Patrick M. Staed, elerk of the St. Louis criminal court, certify that 
the above and foregoing is a full, true, and complete transcript of the rec- 
ord and proceedings 1D the cause of the State of Missouri, plaintiff, 
129 vs. John Hayes, defendant, as fully as the same appears of record 
and on file in my office. 
Witness my hand and seal of said court hereto athxed at office in the 
city of St. Louis, this 24th day of February, A. D. 1885. 


SEAL. | PATRICK M. STAED, 


. . ‘ P 
In the supreme court o1 \Mlissourt. 


. ’ . : . ; : Ny 
And afterwards. to wit. at the October term, A. D. 1884, of the si 
COUTT OF Missouri, and: on the Za aay ol March, \. », 1555, the following 
lurther proceedings wer had in said cause, to wit 


a 


STATE OF Mo. RESP. ) 


JOHN HAYES. APP. | 
\pp. from St. Louis erim. et 


Now at this day it is ordered that the execution of the judement and 
, ° ’ . . ° 17 
sentence of the sad st. Louis eriminal eourt, assed upon the appellant 


herein. be staved until the further order of this eourt. 


+ 


And afterwards, to wit, at the October term, A. 1). 1885, of said court, 


j HAYES VS. THE STATE OF MISSOURI. 


And thereupon defendant, by his counsel, presented this his bill of ex- 
tions, and praved that the same may be signed, sealed, and made part 
record in this eause, which is done ace rdingly this 3lst day ot 


Sioned) CHARLES G. BURTON, [sEAt.] 


t th Ath yudicral R? 7 pat ay Thi Whryt, OT VWissouri. sitting and aching 


aiar O} thie ( raminadl f Oi ] O] isi Lows. soi Pyie abore COLUNSE, 


Lhereupon defendant prays an appeal trom the judement here 
' . | . 

} } ° , ° ,] , : . : ° 
rendered against him to the supreme court ol the State of Mis- 
. | } ° : } ° . i ing . + |) 
ind nies his athdavit In support thereof, and the eourt doth rrant 

i P 


Also on said 31st dav of January, 1885. and before appeal was taken 

} = 1] ' y y 

this cause, the detendant presented to honorable Garret Ss. \ an Wagoner 
j } ° ; } 1 . 

prayed that the same might wv sioned, sented, and made part of the 

in tl nd there and at the time 


being at thi time acting and presiding as judge) his bill of exceptions, 


lt 
— 
— 
ow 
Rog 
met 
——— 
— 
— 


. } i | eXC LIiOl toll Ta) wt 
i pil ‘ i CED Vii ‘e, i> ; Phas \V- 2, > it 
) re 
- (f ; f pi 
i 
F + | ™ Tf | 1} 7) ’ ¢ lanna?r r ¢ " IS - 
iil pit i 40UIS ‘ | bitl i I ' Panu ar\ Ler, ‘ SO), 


| | 4 =? >) i = . — a: H 
remembered that on the Znd day ol January. A. [). ISS>), tne 
iorab e Garret . Van W avon r. the recularly elected and qualified judge 
] | : . - . oe |) a 
th) st. Louis riminal court. then OMmcmaLLy occupy ing the bench, the 


. . : = : : . 
rf J ()' LL1Y proceed hoes Were had 11) —fild] Cause, tO Wit 2 
ray ’ , ‘. 7 . Ps . . 7 ‘ 
ibe defendant hled his written motion praying the court to 
; ; } it 
t and entered of rec- 
e Henry D. Lau 


} , 
Vacate and Set aside the oraer made bv the eco 


| 
cord at the January term. 1882. the honorab h- 


‘} 
os 


j | . S 2 ~ ' ’ } : a | 
then veimng jt dge of said court, whereby the honorable Charles G. 
pburt 1, judge of the 25th judicial circuit of the State ot Missouri Was 
CI i. ted ind appointed to decide def ndant’s application for a change of 
ue, then pending, and to try said cause, which motion is in words fol- 
it : 
I} the ‘) | Lou erimina I Janu rv term ISS.) 
we. Ya } 
Ha YES. | 


\ ‘ ‘ . : Pk aaa ieee > 2 ae ; : 
‘ow at this day comes thi said defendant, and by his attorney moves 


wees 


pt rergrs aca } 
court to vacate, set aside, and annul t 


te order heretofore made bv this 
court, and entered of record January 20th, 1882, designating, appointing, 


ana requesting Judge Burton, of the twenty-fifth judicial clreult of the 
State of Missouri, to try said cause, and to hear and determine defendant’s 


~s 


be 
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application for a change of venue, then pe nding, because..the reason for 
making the order no longer exists, defendant’s applic ation. Loy 9, change of 
venue hi ving been heretofore withdr: awh, as ap péars by the records Yo his 
court. and the honorable He nry D. Laughlin, who was re rem — 
ified tO try said ¢: ause bel The no lon: ver judge ot { thieeourt.* Ot 


JORNS ELA YES, i 
By his attorney, J. \ MPS dC CMBR IRE, f ; 


128 Which said motion was ha presented by defe aan aa ounsel 

to the court for its action thereon, and the court refused to enter- 
tain said motion, or to act Upon or decide the same, although requested by 
detendant’s counsel so to do, the court. off heially stating at the time that 
he had no power or jurisdiction in the matter, and that right and authority 
to decide the motion belonged exclusive ly to Judy oe Burton, who had been 
ap ported to try the cause: to which ruling and refusal of the eourt to en- 
tertain or pass upon said motion the dete ndant then and there at the time 
duly excepted. And thereupon the defendant, by his counsel, presented 
this, his bill of exceptions, and prayed that the same be signed, sealed, and 
made a part of the record inthis cause, which is done accordingly this 31st 
dav of Jar nuary, <A. 1). 1885. 

[SEA hs] GARRET S. VAN WAGONER, 
Judge of th Sf. Louis Criminal Court. 


STATE OF MISSOURI, 
( ity of ST. to HIS, 88° 
[, Patrick M. Staed, clerk of the St. Louis criminal court, certify that 
the above and Saccmtinss is a full, true, and complete transeript of the rec- 
ord and proceedings in the cause of the State of Missouri, plaintiff, 
129 vs. John Hayes, defendant, as fully as the same appears of record 
and on file in my office. 
Witness my hand and seal of said court _e athixed at oftice in the 
city of St. ‘aia this 24th day of February, A. D. 18: 85. 
|SEAL. PRTRIC K M, STAED, 
Clerk of the St. Lowis Ovtans mal C 


In the supreme court of Miussourt. 


And afterwards. to wit. at the October term, A. D. 1884, of thes upreme 
eourt of Missouri. and on the 2d dav of March, A. D. 1885, the fallow Ine 


further proceedings were had in said cause, to wit: 


STATE OF Mo. RESP. ) 


Joun Haves. app. | 
App. from St. Louis erim. Cl. 


XN i. . - . . : , ’ I; ; . mh hg a > | . . a ar i 
Now at this day it is ordered that the execution O©r the judgment Ani 


. : ‘ ° ‘ ‘ : 17 P 
sentence ol the sad ot. Louis eriminal! eourt, passed Upon the appeuant 


herein. be staved until the further order of this court. 


And afterwards, to wit, at the October term, A. D. 1885, of said court, 


HAYES VS. THE STATE OF MISSOURT. 


n October 5ist, 1885 
ij T ¢ Wt 


' j 


ie following further proceedings were had in 


ie now th sald responaen [ rne nd (pon Its motion 1 Is 
' ; | 
that these enuses be advaneed on the doeket and set Tol he IrmMe on 
r 16th, 188 
* } ’ ; } y Pt we a 
i motion filled in this cause Is 1n words and neures following. 
In tl supreni urt, WVetober term, Ldso0 
1] } | { pe H i 
© Ky LISSOUR SPON] ; 
ALLER, f Moaurde rin ist decree. 
} ry ' 
Joux Hays, APPELLAN | 
{ ] ] 
VP pe ii [ (il =) Lo o> § Lill | LE>p iis 
A s 8 
: ; \aiva Tt CALISS 
41 ¢¢ %% } Va | | . e AY a ’ | | 
1 the attornev-veneral and shows to the eourt that the de- 
} }° } ; | . . emia . ’ 
John Hays, was indicted in the St. Louts eriminal court at the 
? . | ; , > - } es ’ “| 2 
rm thereotl for the vear AA, 1). ISSi. for the erime of murde! 
1 } ) - } } } . 
lst degree, was tried and convicted. He appealed to the St. Louis 


(>i 
I 
i 
I 
T< 


} } ? 
advanced on the do 


tO the nature and c 


IS now and has 1) 


iction last named, it 


] 


onvenience of the 


Mo., RESP., ) 


App. 


LOW the parties, by 


=, Where the judgment was affirmed, from which he 


where the CAUSeC Was reversed and remanded. 


he January term. ISS5. QO] the St. Louis erim- 


ain tried and convicted ot murder in Ist de- 


» this court. The transeript was filed in cai 
xecution of sentence was set for Mareh 20th, 


haracter ot th crime charged, and that the 
een confined in the St. Louis jal sinee the 


is there rore re spectfully submitted that said 


} {* } 


‘ket and set for hearine at as early day as will 


Bb. G. BOONE, 
Att y-Gi neral, 


+ | : hone {° — ‘ 4 | 
tne same term oT salad eourt. aud Ol} the Loth 


a | 


: z } hy ] : ’ , = : ‘ : 
fe Bis SP. IS8SS5, the following further proceedings were 


; 20 
iitorneyvs, and submit this @:use to the eourt 


ant have 30 days in whieh to file brief. 
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Were And afterwards, to wit. on the a day of January, A. | » 1886, 
the following further proceedings we had in said cause, to wit 
133 THe SraATE oF MISSOURI. RESPONDENT, ) 
He. 
JOHN HAYES, APPELLANT. 
Appeal from the St. Louis eriminal COUTT 


Now at this day come again the parties aforesaid, by their respectiv 


— «ctl j ctl @ \ | ag ? J) Livy 


attorneys, and the court here being now sufficiently advised of and con- 
cerning the premises, do consider and adjudge that the judgment aforesaid 
in form aforesaid by the said St. anil cole hied iacndh eae! be in all 
things affirmed and stand in full force and effect. And it is further con- 


sidered and adjudged by the court that the said respondent recover against 


the said appellant its costs and charges herein expended, and have there- 
for execution. And itis still further considered and adjudged by the 
court that the judgment and sentence of the St. Louis criminal court 
passed upon the said John Haves, appell | 
January, A. DP). 1885, be in all things executed by the sheriff of the city 


of St. Louis on the 5th dav of Mareh, A. D. 1886. Opinion filed 


j = . ; *) } > 
ant herein, on the sist dav of 


are nae ate ; — ans 
lod W hich said opinion Is In words and figures following, to wit: 


THe STATE OF MISSOURI, RESPONDENT, ) 


JOHN HAYES, APPELLANT. 


1> Yvé al Prom \/ La ii 2 i? >») ral (*f00f f Hlon ( Va Sd, ~y (+ Burto } rca 
ee id a ff pif hit p Le sU | fs if €¢@t€ ft f + ls ’ : ‘ . ° , vi Hl, j fj ° 
(Apinion OTF the corte. 
i ‘ 


This cause is here for the second time. The result of the defendant’s 
first appeal and our rulings then made are reported in 81st Mo., 574 et 


seq. The defendant is ehareed in the indictment with the murder ot 


a 


Philip A. Mueller, & after our reversal of the judgment has been tried 
acain, the trial resulting in his conviction of & sentence for murder in the 
l trial resulti in the same) is did the first 
| He second trlal Tesuitine th the same way as aid the lirst one, 
ni gy , | 7 
Lilis appear pre sents but two pots ror consideration : lirst, whether 
Judge Burton had jurtsdiction to trv the cause; second, whether section 
L900? R. S.. 1879. Isa valid law. 


[. Relative to the first point : The defendant, after the Jndg) nent of 


| i } . . ’ 
reversal & the cause was sent back tor a new trial. withdrew his appleca- 
ae ae — ‘en Q, | ntly filed hi — 
tion ior a Chahvge OT venue, A subsequent nied HS motion tO sel aside 
’ } } ' ee ‘ 3 a . 
& vacate the order made by Kail Laughlin : appointing Judge Burton to 
, ] : ee = ees, | CP as alae ¥ 
at & determine the defendant s application tor a change or venue & 
. ' takes ; 
to trv « determine rhe cause, this motion W as denied. W properly de- 
. ® " a3 ' ' > : — . 17 : j 
nied. Section 1881, R. S., 1879, tully authorized the makine of the 
y . . ] > r . . 
order which the defendant sought CO bave sel aside. Judge Burton by 


. "ie. ag as ae a a ex 
that order beine clothed with jurisdiction, retains that jurisdiction until 


t tii 
‘ > : P . he } : a ‘1 . ° : } t j : 
the final determination Or the cause, his Is What the statute says Ih @xX- 
— 5 . ] } i 4 | : e , a. . . ] +. 
press terms, rat SO If was ruled when this cause was here before. Uotat 


vs. Hayes, supra. 
[t follows from these premises that the withdrawal of the de- 
139 fendant’s application for a change of venue did not divest Jud; 
Burton of the jurisdiction with which he became invested in conse- 
quence of the order in that behalf previously made. 


phe second pointe is equally ciear. section 1LUO0Z In valid, Ww not ob- 


aon - 2 | | a 
NOXTLO! tO anyvobpyections on the seore of velhe unconstitutional. It Is hot 
i special law, because It appiles to ali cities having a population Or over 
' } } } . | }* ; 1} " ,* } 
i - i . — »_ wae . 4 - — : P . it . ~) « . , 
ne Dp lred thousand inhabitants ipplies as Well to the future as to the 


“notarv act’ dis- 


] 1° 
LOocall- 


’ in certaln 


1] ' ‘ ' ‘ ~ 
Cs i peremptorly ecnalienging a larger number Ol persons that it Ppos- 
UY + 
} y ' ] 
<fay= > % raya r foecalit1ies Sich De mM ff 1) Or Tir state does not, 


. } a" . } ’ - > ' a 
under the very terms of the section, Gimipis! at detendant sricht to the 


same number of challenges which he possesses alike in the cities or in the 


] 2 ] tee j ? i { i . es 
[ft the section under discussion had deprived a defendant when 
, 


tried in a certain locality of the usual number of per miptory hallenges, 
diff rent Question micht have been presented, one not NecessaLry tO he 

now considered. This subject of the meht of the State & of defendant to 

perelm] eh illeng Ss 1s fuliy dist issed bv a t arnt d a ithor WN the Cases 


The views 


. } } i ° ' j 
" : > - ’ ‘ . P tT . Ta , 4 a) = 2 fT Baral e te ie 
if Lie IAW VE Ca&lTiea LNAtLO eXeCULION., Lil econeul 


T. A. SHERWOOD. 


And afterwards. to wit. on the 8th dav of March. A. D. 1886. the fol- 


moe Turtner proces qaqing’s were had lb sala cause, tO WIL: 


imis day mere 1s presented to the ¢« urt a writ or error to reverse the 


i 
; ' : ne . ; , 
te '¢ } P 7 ; , f <) 7s) ‘ | »y 3 , 7 »fT . ‘sy ‘ ; r is) ‘ s,s) “YY , \ 
uae melht ntne avpove Cause, and a clta mh arirected to tile Sid respondent, 
— : - 7s ; . OO ' 
ty . ‘ Be sen. i ’ ’ .. " ¢ ‘ ry PALES va 
CIN ana GQmwnwOnISNIDeS’ Ib TO ve and Lppeal l Supreni court of the 
, ! } 4 ; rey 0 ° 
i } Tad “& : . ' vay ; Li } bab t q det nor ? vf her yt} ? 17 
CJ Ttead ' Cs Ol LHe SCCONCG WLONnaGAY O CIC} next, Hereudpon it IS 


a } ' yy? »< ' x §* j e « > i] ‘} +}, . + 4 vaya" * . 
GQ that asupersecdeas be gvranted stayiho® all Turthel proceedings upon 


. . ‘ , .  @ . , ‘ 
ri ; >) ryt }? riré Tay } ' i t ‘4 } } " ry va .7 >} ’ ' ) ' t } " ™ 1}. 
gat ; i: gil it ci . s=E TEL ii | th att i i | 4 ep BEE ; ' ii Chi Lis « cLULI St i1} i ihe " 1] 


: { } 
' ‘ ; 4 1 yy i *. 4 
| he United 
i Li - ) | < 
i 7 ws - 


i . . . : , , . e 
= . . s+ ; 4 ; 1 ' P ‘ 
j is iil 5 Wi ( Crerk ‘ } ( ie i 1 ihe? SCqrTe oy Mis- 


4 U 2 ad cat . 


: ’ | mmr eee iaahs } sy} " .% . a ‘ ; P area 4 : . 
iO | OY Certiry The avoy sciem J en We a Lui true, and ecom- 
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SUPREME COURT OF THs UNITED STATE 


OCTOBER TERM, A. 


JOHN HAYES, PLAINTIFF In ERROR. 
VS, 


THE STATE OF MISSOURI, DEFENDANT IN ERROR. 


KRROR TO THE SUPREME COURT 
MISSOURI, 


STATEMENT OF DEFENDANT IN ERROR 


The plaintiff in error, John Hayes, was convicted in the criminal 
court of the city of St. Louis, in the State of Missouri on the i3th day 
of January, 1885, of murder in the first degree (vzde printed transcript 


of record, top p. 18) for shooting and killing one Philip A. Mueller. 


) 


Upon appeal to the Supreme court of the State of Missouri at its 
October term, 1885, the judgment of the criminal court was affirmed 
(wide printed transcript of record, top page 3). Thereupon plaintiff 
(Hayes) brought his case to this court by writ of error. 

Plaintiff alleges in his motion for a new trial, (vide printed trans- 
‘ript, § 12 of motion, top page 74,) that § 1902 of the Revised Statutes of 
Missouri of 1879 is violative of and inconsistent with section one (1), 
article fourteen (14), of the amendment 


United States, and upon this alone assigns error. 


¢ 


to the constitution ot the 
Section 1902 of the Revised Statutes of Missouri of 1879.is as fol- 


“Sec. 1902. State's challenges.—In all criminal trials the State 
shall be entitled to the following number of peremptory challenges, 
viz: In cases specified in the first clause of section one thousand nine 
hundred, eight; in cases specified in the second clause of said section, 
six ; and in all other cases, four, except in all cities having a popula- 
tion of over one hundred thousand inhabitants the State shall be en- 
tled to the following number of peremptory challenges, viz: In cases 


at 


specified in the first clause of said section, fifteen; in cases specified 
the second clause of said section, ten, and in all other cases, four.” 
Section one (1) of article fourteen (14) of the constitution of the 


. < 


United States, which it is claimed by plaintiff in error, is violated by 


eet e 
oes 
wmier 


the foregoing statutory provision, is as follows: 

Sec. I, Art. XLV Con. U. S.—AlI] persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any State deprive any 
person of life, liberty or property without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws.” 


y \ 
q 
so 


ro 


BRIEF 


CONSTI LUTIONAL CONSTRUCTION. 


A constitutional provision should be construed so as best to sub- 
serve the objects for which it was made. 


N. Riv. 8S. Co. vs. Livingston, 3 Cow., 713. 
Hayne vs. Powers, 39 Barb., 427. 


Met. Bank vs. Van Dyck, 27 N. Y., 400. 

Words should not receive a technical but a practical construction. 
Ry. Co. vs. Penniston, 18 Wall., 5. 
Priggs vs. Com., 16 Peters, 539. 


Passenger Cases, 7 How., 282. 
Martin vs. Hunter, 1 Wheat., 304. 
Ii. 
CONSTRUCTION OF STATE STATUTE. 
Section 1902 Revised Statutes of Missouri is not a special law. 
Plaintiff in error was not denied the equal protection of the law by 
reason of its existence. 


State ex rel. Lionberger vs. Tolle, 71 Mo., 650. 
State ex rel. Harris vs. Hermann, 75 Mo., 340. 


Rutherford vs. Heddens, 82 Mo., 388. 


4 


Vide opinion of Missouri Supreme Court in this case, State vs. 


Hayes, pp. 3 and 4 of printed transcript. 


ITI. ‘ 
PEREMPTORY CHALLENGES OF JURORS UNDER LEGISLATIVE CONTROL. 


Thompson and Merriam on Juries, § 165. 
Stokes vs. People, 53 N. Y., 164. 

Walter vs. People, 32 N. Y., 147. 

Com. vs. Walsh, 124 Mass., 32. 

Hartzell vs. People, 40 Penn. St., 462. 
Jones vs. State, 1 Ga., 610. 


Boon vs. State, 1 Ga.. 618. 


2 


> 


y F © x ; ¢) i. Py 6) 
Hudgins vs. State, 2 Ga., 173. 


State vs. Wilson, 48 N. H. 398. 


Com. vs. Dorsey. 103 Mass.. 412. 


ARGUMENT. 


igns for error that § 1902, Revised Statutes of Missouri, 


rialntili aSsls 


in that it is violative of § 1, article 14 of the 


supra, is unconstitutional! 
tion of the United States. Its unconstitutionality is alleged 


Constituti 
to consist in this: that it provides that in cities of more than one 
hundred thousand inhabitants the prosecution shall be entitled to 


seven peremptory challenges more thanin other sections of the State. 

statement of the ancient common law practice in regard to per- 
emptory challenges of jurors and the rule established in reference 
thereto by subsequent statutes of England and the various States and 
territories in this country, as well as the construction placed upon 
them by the courts, is necessary to clearly determine whether said 
section (1902, R, S. Mo., supra,) is constitutional or not. 

By the ancient common law the King might challenge peremptori- 
ly as many jurors as he pleased. Coke Lit., 156. And under the stat- 
ute,33 Edwd. Ist, Stat. 4, the prosecuting officer when he challenged a 
juror does not assign his cause until the whole list has been gone 
through with, and if a full jury can be obtained without recalling those 
who have been set aside the cause of challenge is not assigned. A 
prosecutor thus exercises a peremptory challenge which is practically 


unlimited. 


_— ee 


i 


2 


2 Hale, P. C., 271. 

4 Bl. Com., 353. 

Mansell vs. Queen, 8 El. & Bl., 54 and 103. 
Reg. vs. Frost. 9 C. & P. 129 and 136. 

Rex. vs. O’Coigly, 26 How. St. Tr., 1231. 


In the Federal courts in this country the right of peremptory chal. 
lenge is regulated by statute. 


U.S. Statutes 1878, § 819. 


In nearly all of the States and territories the right of peremptory 
challenge, both on the part of the prosecution and the accused, is reg- 
ulated by statute. In States where the right of peremptory challenge 
is not expressly conferred by statute, the English practice, above re 
ferred to, is regarded as the common law of the country. 

Whar. Am. Cr. L., 4th Ed,, § 2956. 
1 Bish. Cr. Pro., 2d Ed., § 939. 

The practice of unlimited peremptory challenge is exercised 
wherever there is not an express statute, and its constitutionality has 
never been questioned. 

The constitutionality of statutes regulating challenge, when ques- 
tioned, has uniform!y been upheld. 

Warren vs. Com., 40 Penn. St., 462. 

Walston vs. Com., 16 B. Monr. (Ky.), 15, 

Jones vs. State, 1 Kelley (Ga.), 610. 

300n vs. State, /d., 618. 

Hudgins vs. State, 2 Kelley (Ga.), 173. 

State vs. Hayes (Mo.), this case, pp. 3 and 4 printed tran- 
script. 


In other States, where the subject has not been expressly passed 
on, the validity of such statutes has been recognized or assumed by 
the courts. 


Schoeffer vs. State, 3 Wis., 823, 837 and 838. 
Wiley vs State, 4 Blackf. (ind.), 458. 
Beauchamp vs. State, 6 Blackf. (Ind.), 299. 


Fouts vs. State, 8 Ohio St., 98-104 


6 


State vs. Arthur, 2 Dev., 217. 


State vs. Benton, 2 Dev. and Bat., 196-203. 


From the foregoing it will be seen that peremptory challenges are 
wholly under legislative control], and that itis entirely competent for 
legislatures to declare that either the State or the accused, or both, 


may exercise challenges without assigning cause and to limit the num- 


A 


ber of them. 

The main purposes and object of the fourteenth amendment to the 
Federal constitution was, first, to establish the citizenship of the ne- 
ero; and second, to define what constituted citizenship of one of the 


second clause of the amendment protects from the hostile 
ion of the States the privileges and immunities of citizens of 


Slaughter House Cases. 16 Wall.. 36. 


is submitted that the statutory section complained of (§ 1902 R. 
5 supra,) is not violative of any of the provisions of this amend- 


This section (§ 1902, supra,) does not restrict or limit the rights or 
privileges of a defendant when tried in a city of over one hundred 
thousand inhabitants, but gives him the same number of peremptory 
challenges there as elsewhere in the State. 

The effect of this section is simply to increase the panel from which 
the trial jury is selected from forty to forty seven, allowing the State 
seven more challenges in cities of one hundred thousand inhabitants 
than in other sections of the State. 

The law, organic or statutory, only requires that a defendant shall 
be tried by an impartial jury of twelve of his peers, and so far as the 
manner or mode of procedure of their selection is concerned it is im- 
material. 

Thus it will be seen that a defendant, under the statutory section 
in question, has the right to the same number of challenges in one part 
of the State as another. He is not, by its provisions, denied the equal 
protection of the law, and it is submitted that there is no error herein 

tifving a reversal. 
B. G. BOONE, 
Attorney-General of the State of Missouri, 
For Khespondent. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER “THERM, 


iss SS. 


CAROLINE M. FORSYTH, IMPLEADED 
f FORSYTH, PLAINTIFF IN ERROR 
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JAMES R. DOOLITTLE, JAMES R. DOOLITTLE, JUNIOR 
\ND HENRY. Mckh EY 


cod 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 


THE NORTHERN DISTRICT OF LLLINOIS 


PILED OCTOBER 8, 18835. 
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BCMA SRO PION A RN Ran os 


SUPREME 


OF THE 


UNITED STATES. 


COURT 


OCTOBER TERM, 


Chicago. state ot 


izen and resident ot 


nts in error are pr: 


>. Doolittle. Junior. and 


he state oj Illinois. 


Korsyth, her husband, 


was brought to recover 


4 


the defendants 1D eT 


” 
7 


judgment were made in thei 


Court and yu deme 1} t entered for I 


2 


rendered or alleged to have been rendered to the said 
Caroline M. Forsyth in and about the defense of certain 


sul 


ts affecting her separate property and in and about 
ne cotiation s for the sale of that property, which serv ices 
are alleged to have been rendered between the first day 
April, 1881, and the 10th day of November in the 


Same vear. 


The amended declaration on pages 4 to 15 of the 
record, sets out the nature and character of the services 
so claimed to have been rendered, which is accompanied 
by a bill of particulars, 1 tound in the record On pages 
trom 15 to 17 nel luSs1\ Ve. 


No judgment was sought against Jacob Forsyth 
and Caroline M. Forsyth, in answer to the amended 
eclaration, filed her plea of general issue, which 1s 


: ) y fj? 7 . | 
found on pages Sand 4 of the record. 


"he cause was tried by a jury and a verdict rendered 
1 favor of the defendants in error in the sum of $40,000. 
Motions for a new trial and motions in arrest of 
} } 
order and overruled by the 


the amount of the ver- 


¥* , 
cdict—page , 294 of the record, 


Numerous objections were made during the pro- 


2ress O1 the trial by the counsel for the plaintiffs in error, 
to the admissibility of the testin iony offered by the de- 


fendants 1n error, and were overruled by-.the Court and 


- ry% - o 
> PCptlons taken. hese exceptions are embraced In 

L311 ( _ , ' {s 1 an l, h + 7 ~o 
Lit Olii OF exceptions filed In the cause, W hich bill ot 
xcept OlS 18 


; 7 Vy } ia ] P > , - . ai ¢ ed 
found 1D the record, extending Trom page 


i 


3 


The errors assigned in motion for new trial and 
which are assigned as errors in this Court. as far as the 


same may be applicable, are as follows: 
ASSIGNMENT OF ERRORS. 


First. The Court erred in admitting on the trial, 
agvainst the objeetion of defendants’ counsel, incompetent, 
irrelevant, and immaterial evidence and testimony on 
behalf of said plaintiffs, which said evidence and testi- 
mony unduly magnified the difficulty, importance, and 
value of the plaint iff’s services and had a direct tend hey 
to and manifestly did unduly impress and influence the 
jury in favor of the plaintiffs and against said defendant. 


Second. The Court erred in excluding on the trial 


competent, material, and pertinent evidence and testi- 
ony oftered O}} behalf of said defendant. 

Third. The Court erred in refusing to charge or 
instruct the jury in accordance with the requests of 
eounsel for said defendant, and W 
proper and legal, and the defendant was entitled to have 
the jury charged and instructed in accordance with said 
requests. 

} 


Fourth. The Court, in the charge to the jury, gave 


particular prominence to the evidence for the 


prominence TO many sahlent teatures ot the defen- 


equat | 


dant’s evidence, and did not fully and suthciently explain 
the bea ring and significance and tendency ot portions 
of the evidence in the case particularly favorable to the 
defendant, and the charge ot the (Court. taken as a 


: "ee , , . 
whole, had ai unquest'onable vtenadency CO lMpress upon 


ejurv a view of the case especially tavorable to the 


ifis, and the jury were greatly influenced by the 
La f t] Court in tavor of the plaintiffs, and for 


ason ignored to a large extent 1n arriving at their 


] } ? . 7 - ° . , 
f rhe Ho nts 17) Tie eVIGenCce VV ¢ Imhing nN favor ot 
. ‘ 4 
} { ] } —_ 1 - ? = _ — - 
detendant and the true bearing and significance of 
id Ty ] ; ;* , ] ’ . . cl . 
CVIGeENce. The charge erroneously instructed the 
’ 7 } . j gle ey { ] ] 4 ae TY 
: the plaintitgs evidence tended to prove. 1e 
| 4 : 
Was 1 many other re Sper tS @rroneous. 
Ty ] 1] : . : * 
f } j Ihe ‘ «> ll Ee) ‘i 11} ALIOW TINY “1th \ OT the SO- 
. e 
_ ] y eee 
ypothetical questions to be read by the jury and 
j : : : 
] ] | . , | : 
nded to 1 expert witnesses called and exam- 
: i 
I l{ 1 1) } looa47 {7° mn Vy ‘ wank ‘> } | f ¥ ‘ ‘ 
nN benall OF the planets, 1M Manner an Orla as 


" . ’ . 1Y , 
I ; 
; +} } } T " >To) I oy ‘ >é } . . 
yi Vas CLOTIC 1} Lilie cTriai. SeLlGd so-ealled hypothet- 
« 


} ‘aoe : os ; i SN. — a 
~ ns, and each and every thereot. pelIng’ 1ncoMm- 
4 x 
} } * 
nad e] ] hn ] mand §s ipstanece, containing, 
| 
| als statements and assertions of tacts 
‘ das . f. pe — _ ' 
merous Con UustOoOnsS adrawh jTrom such assertet 
{ | : SS and saturate 
‘ 
é , 
] a8 rs side oj] the 
i 
{ Jury open to an 
L | ts in the ease as 
. 
: 
~ ry + 4 >) 2 oe. 2 ¥%<« 7 | > 
i Pry noi Arranted O} 
| 
+ > 
ry : 4 — 4] 
. i i) \ ( rié ry Ss Contrary to the 
1) 1) 4 
' \ < | | ' t <i { 
; ? ry } ; } } ’ . c 
ytdittit, mer qamacvces awarded by the verdict Oj 
J ) a 
: | a 
L] \ : i | 


le jury are grossly excessive, exorbitant, and unjust. 
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Among the first witnesses called was Joseph B. 
Chandler, who testified (see printed record, p. 27,) “that 
in November, 1881. att is consummation of sale. he met 


Mr. Forsyth and Mr. Doolittle, Jr., and congratulated 
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Forsyth upon his successful negoti: 1 of his property, 
and that Forsyth, with (1 Maar of his hand and Gd veri. 
graceful bow, turned to Mr. Doolittle and remarked that 


witnre aS should congratulate Mr. Doolittl a 


On the same page of the record is found the testi- 


mony of Isaac N. Hardin, in which he relates a conver- 


we 
w 

2 
~ 

| ied 
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sation between himself and Mr. Forsyth. rela 
Weston, and details the apprehensions that Forsyth en- 
tertained that Weston would not carry out the arrange- 


ments with referenee to the purchase of the 


V itness also testifies ” that atter the sale A ol 


Forsyth said to witness, 2 had been his vei vdreat gooa 
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fortune 27) SCECUriNG Judge Doolittl and HiiS SOW “IS sides ‘OM Dilej 
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large ly th re sult of the sali ue 


When it is taken into consideration that Mr. 
. : 4.1 . . cy 7 4 
Forsyth was not the owner orf the property, Was hot 


party sued for services and had no relation to the suit 
except as he was the husband of the plaintiff in erro 
Caroline M. Forsyth, and sO fn; as he may have acted, 
eould only have acted as her azvent, this testimony 
would seem to stand upon no foundation whatever as 


ee: . vy - ‘ ] . ier a = . »)y? . : > - t " ‘ ’ +> 
evidence against the pialnhtin ln error, tor 1f they were 


the declarations ot an agent, it does not appear tha 
: S v<" eoe r 
thev were declarations made in connection with any aet 
. ee 
done by him as agent SO as tO he classed as part ot the 
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res gestae, and have not the remotest reference to the 


When it is remembered that the two great contro- 
versles in this case Were : (1) W hether or not the LDoo- 


little firm had been employed to act in the capacity o 


a 


2 ‘ } : ] ee + : } . ' 
negotiators at all, in addition to their employment as 


4-4 = " } f &)\ VW + <x” +1, ' ter PY +¢hay a. oXT? ‘ 
attorneys, and (z) What was the value of thelr services, 
. ay , , , ' . 
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IT 1S Manifest that THIS admission is evidence Ol thie (Le- 
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Clarations OF Jacono OrTrTsvth made, aS each W1thess testl- 
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not heip but have had vreat weight with the jury upon 
7 } > 
both of the questions 1 controversy. 
ee Se ny a | 
phe authorities are uniorm to tii ettect that the 
Lest e — wil ¥ ee 
declaration of an agent, in order to bind the principal, 
: ] ] , a _—_ 
must pe made not ont GUPINo Clie ONT ANCE OT f) 
. } ” + ¢ is . ] 
agency, but in regard to a transaction penaing at the 
very time and CONSTITUTING’ a part o1 the res gestae. 
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that they must be authorized by the principal. Wil. 
and Miss. R. R. Co. v. Finney 10 Wis., 391. The deten- 


} 


dant Peter Lasallette was acting as the agent of his wife. 


the detendant Christiana. in the aftair of the alleged 

nrephaaa aft tha . 4 — * +] ' Aw sl 
purenase oft the lOps 1n payment orf the note and mort- 
Face. [lis declarations or statements at that time as to 
the hops being received in payment were admissible 
against the defendant Mrs. Lasallette. but not his aeciar- 
ations or statements made afterwards, unless it was 
shown that ‘Mrs. Lasall hte authorized them. 


below ruies, however, as appears irom the reeord, thal 


his lanl. — ’ hes - = P | t } ee Harri 

Ms Gdeciarations su sequentiy made To the witness aArris 
, ly oe ] , ‘ht | . io ris 99 

were admisslbie, aPad Might ve read as evidence aG@alnst 


; } ee P ; — & ] ae — * {° 
her. although It Was not shown Ccnat she eithe KHeW oO; 
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or assented to such declarations. To this objection, 
, : . ras , , ; : | a oe ee 9, Bf 
exceptions were taken by COUNSE ln nel behalf. VV ¢ 
— = > , — a ici At ON erased } oe _— 
think the ruling and decision of the Court clearly erro- 
ry% e ‘ 7 | 
neous. Che power and capacity of a husband wh 
{ | :, + ‘we {* {* | 
acting’ as the agent or his wite are no greater thahl lt he 
> + . | 4 x +1, 4 1 > San | 
were acting as The iWeht OL AaNY OvLlel person l \\ 
| - ed } ? | ‘ 7Y 
not do to say, pecause He 1s hel husband. that Lif Ss all- 
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4) } ‘) “an , . +} . T 1 ae’ } , 

thorized to admit away the legal mghts of his wife in a 
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HUSLHess O|} transaction ViICrTe He OIC acted as Nel awciite 
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hie ruie 1 such cases must That WH! tb 2voverns 1n ail 
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others. and the declarations ort the husband here oukiit 
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Of opinion upon the point in question. ill hat Case 
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‘wo days atte! the ace1dent. but before the VOVaLe ol 
} ' ’ ‘ s™ . > ‘ 
the steamer was compieted, the 4 aptain of the steamel 
made certain at nts r ctine the cause of the 
made certain statements respecting the cause oO Lii¢ 
é “ ’ | . . 2 . . i aa 
accident, which the Court admitted in evidence as against 
‘7 . _ ’ “+ ryy] a . » > ‘ sl . <y yY @ 
the | acket ( ompany. ihe Supreme ¢ ourt say: 

‘¢[n this we think there was erro} Declarations of 
an avent are. doubtless. nsonte eases. admissible against 
] 27 - ‘ 7y 7 4 ‘ } ¢ 
his principal, but only » far as he had authority to 
x . . — os ‘” " | " ] . sce . 3s Ci GS 
make them, and authority to make them 1s not necess- 
arily to be inferred from power given to do certalh acts. 
A captain Of a passengel Leamer 15 empowered to 
recelve passengers on board, but 1t 1s not necessary to 
this ] rer hat hy authoriz : # acl it that ither 
this power that he be authorized to admit that eithel 
se ‘ ' ee : ' 
his principal, or any servant of his principal, has been 

=. ee a . " —_. as -, ee 
CuLlity oj negloence in recelving passengers. here ls 
a . Talal 4 v > . ris y ] 4 ’ 7 ‘ — ; ‘ oan 

no necessary COnnNeCCLION VeLtween the admission and the 
act. *k ** ** * * * [It is true that 
whatever the awvent does in the lawtul Prose ution oft 
7 a ' : . + I } ’ . . 

the business 1ntrusted to him. is the act of the principal, 

] ] ’ 7 : x1” | se ei ] | , tw ' ik; . i Os ] ; 
and the rule is well stated by Mr. Justice Story. that 
a | } he ' +}, | +] ) . * x +1] ay cl +}, , rin re a 
VV Tie i ¢ L1¢ at S Ui t ‘ an it \\ iif wna Cie POEL rh pat, 
7 2 . : a | ] j : ] ; - 
rnere his re pres ntations, dadeciarations, and admissions 
3% v7 ~ * . { ’ | j 
¢ 5 Ped (1112 the subject-matte} Wii cisYU bind him. 7 SILELELE 
; : 

r vas LILLE time. (ij { NSTI {] fit pya FO Lhe Ed fe ST CV A 
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eciose attention to This rule. Which 1s of universal! accep- 
+ ’ i | { ] 1? t +t id 5: 14 , 
ance, W1lil SOLVe almos every almcultyv. m1t Ah act 
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explained, either by his declarations, which amount 1 
| cli e j i ) ‘ cit i e \ ij i aili PLE DLT () 
} a rt ; 
no more than a mere narrative Of a past occurrence, or 
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. OV an isolated conversation held. Or ah lsolated act done 
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NPS treats brittany Ree aay” SARE 


n fact his testimony in the ease indi- 


e/ 


Cates that he Was overreached by Doolittle, and when 


F ] : : : , Whey ™ a : 
asked the question answered by saying: ‘As to the 
’ i.4 y {* ] “ = | ¥ . > hy sa . hi “h “(| 7 
quauty Of his services, they were ort a very yuen oraer, 
. ] y* ' | ? 4 1] 99 
nhmy yjuagment, or ability; unusually so. 
Ti nots — ae 2 es — aoe oo 4 
iestimony CQuaily opzectionabie Was found in the 


= oN. "y \\7 7. : an an Q9 
Geposition Or Jsonn W. Simpson, Pages oY TO ode. In 


a a: eee - ©. .. , : 
lact 17 18 very ditheult CO ClaSSIT\ this evidence. In some 
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aspects 10 would appear to be given as the testimony of 
» & < e 


an expert upon questions where ¢ xpert testimony would 


Seareely under aiiy circumstances pe admissible, and 


vain this seems to | mn p: role ularly its echaracter- 
stic, viz, made up of matters of opinion, conjecture 
ve judgement, design | as far as possible to take 
he questions rom the jury and dispose of them by the 
pinion and statement of witnesses 


The testimony of William D. Gulliver, found on 


ALCS d9 to sb, 1s peculiarly of this character. The 

rticular part of this ti stimony which we desire to eall 

ttention of the Court as specially objectionable, is 
FOLLOWS 


ihe counsel! for plaintifi propounded to the witness 


7 ° } 4 J : sm “ * 
printed hypothetical statement and question, being’ 


— 7 . 7 al 
atement No. 1 referred to in the testimony of Leonard 
Swett, on page 5b of the record and extending’ to page 
i ‘ < em 
— . . - - 4 ae fn ’ ] : ~ 
ie WItNeSS DaVIDYG Ltestined that ne had read sald 


te in ] ee ‘ l _ ry. > = 
PPSLIOT VW ili ASKCQC LU alhswel Le Same. l'o this 


‘ | for plaintiffs in error obiected,- Their object; 
OUnSeL TOY Dialhtliits 10 error ovpvected. 1e@1lf O jection 
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is OVveErruied, ANG WItTHReSS aAanSWered AS tollows: 


os That the strictly c orn | seryv1ees indicated in the 
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question, VIZ; 1nte rpret LION Le Tar1LOUS contracts, 


ip trtenemermencrcngege 
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drawing of the contracts, and advice as to their legal 
ettect, was worth $5,000; that as witness understood 


the faets set forth in the question, plaintift’s services 


were, to a large extent, extra-professional, that of 


a 


negotiators, by which the defendants seem to have been 
saved a censiderable sum of money; and for these ser- 


Viti 


vices, as distinguished from the strictly legal services, ] 


i 


should regard a proper compensation about $40,000.” 
Witness was asked by plaintiff’s counsel the follow- 
Ing question: 
“Tlas your experience in the matter of the negotia- 


tion of contracts mMnvoiving amounts or a quarter Oo] a 


been such that vou ean state 


cee ee | | 
million dollars and upwards 


an opinion in regard to the value of services in the mat- 


: . . ‘ $5 
ter ol hegotiating eontracts of that character ? 
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This also Was objected to and objection overruled 


" Re ‘ ‘ , > &*& 4 cite ri] ie . r. 
and witness answered Yes. phe opjyection to the 
: : . —_ wr: - ; on 
hypothetical questions submitted will be discussed more 


at length hereatter. 

The particular objection to the answer. which we 
now ask the Court to consider, is that it pu 
of the extra-professional services of the defendants in 
error chiefly upon the results claimed for the plaintitts 
in error, and not for the actual work and labor per- 
formed, or skill, professional or otherwise, displayed by 
the defendants in error in the performance of the service. 

In fobbins v. Harvey, 5 Conn. 383d, being an action 


ot ASSUNIDSIC ON a quantum meruit, for services rendered 
, Chief Justice Hosmer says: 

vy + i. . . . . = ” 
TP hi lune of the services is entirely detached from 


the consideration of their ultimate benefit to the person 
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distinct branches, and numbered one, two, three, four 
and five. respectively, and they are embraced in the bill 
of exceptions in connection with the testimony of Leon- 
ard Swett, who seems to have been the first witness 
called upon that special branch of the case. This hypo- 
thetical statement is found in the record, beginning at 
page 56 and extending to page 183, and from the bill of 
exceptions, appears to have been read in extenso before 
the jury, and upon concluding the reading, the follow- 
ing question was submitted to the witness: 


“ Upon the foregoing statement ot facts, assumed 
hypothetically to be true, what, in your opinion, would. 
be a reasonable, usual and customary fee for the servi- 
ces of the plaintiff in respect to the drawing of said 
mortgage ¢” 

This question Was objected tO, and the objection is 
set out at length on page 1838. The Court thereupon, 
in the presence of the jury, gave his decision substan- 
tially as follows: 


VY 


‘The jury will be told, in the charge of the Court, 


that they are to take the facts as proven by the witnesses, : 
and not as stated in the hypothetical questions. And, 
therefore, I do not think that any injury can accrue to 
the defendant from the elaborate statements ot fact in 
the hypothetical questions, or the manner ot the counsel 
in reading them. They are merely a method of telling 
the witness what the plaintiffs claim to have done, and 
then asking the witness’ opinion of the value of the 
services so claimed to have been done. But the jury 


will be told, in the charge of the Court, that they must 


ascertain what the plaintiffs have done, and ascertain it 
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the ordinary mind is capable of forming a judgment, 
experts cannot state conclusions. 
Milwaukee, ete., v. Kellogg, 94 U. S. 469. 
[t has been held that in determining the amount of 


compensation to be paid to an attorney for legal services, 


f not fixed by contract, an attorney conversant with the 
veneral eharacter ot the business and the rates ot charges 


oe 
4 


for like services mav goive his opinion, but the tendeney 


pe fen i i en 
otf the deeisions is to restrict rather than enlarge the 


sphere of what is termed ex pert testimony. 

But the special objection to the testimony of this 
witness is that it is very clear that in fixing the amount 
of compensation the chief element in his mind was the 
benefits that were alleged to have aecrued to the plain- 
tiffs in error resulting from the services of the detendants 
in error, and not the value of those services. Kor 

[f would rather not say what I think that service is 
worth, but I say I think it 1s worth, at least, $50,000. 
And the reason Say it is this: | ay lieve about fees. 
ated by contract ; and 


eard this, 1 have thought over 1n my mind, 


ituated as Mr. and Mrs. Forsyth at the time were, 
Su posing these laintiftts had sald tO them on will Stave 
PI - 


,y* } - j : ° £ Ly 1 . . ° ° 
off this morteagve until 1 can eftect a sale for a million 


17 7 : ~eve > Gecegy *° — “7 cs) } 7 4 
dollars. f will vet $555.59509 1n money, and security Upon 
1 1 : | ] 3 , ' will ; ‘ OW 
the lands ror The back payments. | Wi1ii break down 
° . BX ] 7 : | ee . ] ' + | BHO OOD 1 4 
this Enghshman. will reduce the $00,000 down to 


$10,000.” I assume that if that was said to Horsyth 


1 1} ee a ; roe on aT 2 ry 
that he would have said: If vou will do that I will 
: . hr , 99 | : : ay ts I 
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$10,000, he puts down as worth $10,000, and the remain- 


der of the services anywhere distributed between the 
three hypothetical statements to which his testimony is 
limited, he puts at a range from $25,000 to $40,000 
dollars. 

Thomas Hoyne seems to have only examined the 
irst and second of the hypothetical statements and upon 
them he bases an opinion that the services were worth 
from $40,000 to S50.000., 

ilenry S. Monroe, the last witness who testifies 
upon this branch of the case, covers by his testimony 
the five hypothetical statements termed the hypothetical! 
case, and concludes his testimony in the following state- 
ment: 

‘“ Part of the services that were rendered as des- 
eribed in the hypothetical questions were perhaps un- 
usual to a general practitioner, but I have an idea of 
them; taking all the services rendered as detailed in all 
those hypothetical question, $50,000 would be very 
reasonable. $60.000 would not be excessive.” 

Accompanying each of the statements of witnesses 
there is an argument from the witness to the Jury In 
support of the opinion given. These arguments were 
also objected to by counsel tor the plaintifts in error, but 
these objections were promptly overruled by the court 
upon the ground then stated in the presence of the jury, 
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performance of the services claimed by them to have 
been re idered by the m to the plaintitts In error. It seems 
a matter of astonishment to us that the able Judge who 
tried this case, permitted such an outrage upon the 
patience of the jury and the time of the Court, as the 


reading of such a paper in their presence. 


The at4 plea es ‘ ee ° ; | a + oe ; 
he attorneys representing the piaintiiis ln erro?! 
strenuously endeavored to prevent this being done and 


the mannerin whichthe Judge overruled their objections, 
; -™ ae acl ) ee + wel] 
as the same appears oO] reeord. was certalniyvy not wel 
} , > ,? } 
ealeulated to secure to the detendants below il favorable 
consideration of their matters of defense before the Jury. 
After overruling sundry objections made to the 
course ot procedure adopted by the plamtitts below, 
connected with this paper, the Judge, showing his final 
determination upon all subjects that could possibly be 
) | he eva lar . liree (| 1, > YT Oo Tay t 117 
embraced under 1t, directe the court re porte) LO put 
aown that Mr. King objects to every question and let 
him have an exception. 
] ; ] . 7 ° —— + . a . . 
We have looked in vain through the reported cases 
-nd anv case that would justify the introductio 
to find any case that would justity the introduction of 
} } 7: 1» l A + ] : "oa " , +} P _ ] a : — 
SUCH papel eTore the jury, or even the submission oj 
such paper to a witness within the hearing of the jury. 
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the charge without feeling that the sympathies of the 

Court. ran strongly in favor of the defendants in error, 

and particular prominence was given to all the facts and 

circumstances which might tend to enhance the value of 

the services claimed to have been rendered by them, and wi 

had unquestionably a tendency to impress upon the jury 

the bias of the Court. Even the apology which the 

Judge gave in his instructions for permitting such an 

outrage as the reading of the so-called hypothetical case 

in the presence of the jury, did not calculate to correct 

any unfavorable and unjust impression which they might 

draw from such a document against the plaintiffs in 

error. 

No one ean read the record of the ease before this 

Court without being impressed strongly with the feeling 

that, independently of any mere errors of law in the ; 

specific and particular rulings of the Court, there was 

not a fall trial ot the Cause. 

We confidently submit this case to the Court as one 
to be reversed, because it 1s manifest that justice has not 
been done. 
hespectfully submitted. 

JOSEPH HK. McDona.p, | 
JOHN M. BuTLER. i 


SUPREME COURT 


UNITED STATES. 


OCTOBER THERM. 1586. 


» IMPLEADED 


LITTLE. JAMES R. Do 


wp Tlenry Mekry. 


VD ga 
ee aes 
<a 


A] 
ae 
“¢ 
Bag 
‘ are 
heb 4 ty 
3 eh : y 
: - >, i ; 
‘ . ‘ 


f 
eet 

Me " a a § = 
Eeidepnoudce die Spd 
; 


pete See ES 


Ret acd 


wn eset tenet tne rene MN AS ET lee ac ES ep ele 


2 
7 


SOE NRE SON oe 


cee 


Bi 
+ * 


SUPREME COURT 


OF THE 


UNITED STATES. 


OCTOBER TERM, 1886. 


CAROLINE M. Forsy tH, IMPLEADED WITH | 
JacoB Forsytu, Plaintiff in Error, 
. No. 107. 


vs. 


JAMES R. DooLuitTLeE, JAMES R. Doo- 


LITTLE, JR.. AND Henry McKevy. 


SUPPLEMENTAL BRIEF AND ASSIGNMENT OF ERRORS IN 


BEHALF OF PLAINTIFF IN ERROR. 


Plaintiff in error by way of supplemental brief, and 


in order that the errors heretofore assigned in plaintiffs’ 


original brief, filed in this cause on the 13th day of Oc- 
tober, 1886, may be made more specific and particular, 
as to the errors so assigned so far as relied upon by 


ve 


plaintiff in error, says: 
First: The Court erred in admitting on the trial, 

against the objection of defendants’ counsel, incompe- 

| evidence and testimony 


tent, irrelevant. and immateria 
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Mr. King, counsel for defendant: I don’t think it is 
competent. 

The Court: I will allow it. 

To which ruling of the Court counsel for defendant 
then and there duly excepted. 

The witness continued: told Mr. Forsyth he had 
come out of the negotiation better than I had hoped 
for; that we had got a contract acceptable to both 
parties, and I had swept away all talk about bonds ; 
that I thought that was an immense advantage. We 
were not now required CO look into the power of COrpor- 
ations to acquire land in Indiana; that, although the 
extension of the option went to the 10th of November, 
the purchaser must accept or reject by the 10th of Sep- 

ber: that as to the extension of the deferred pay- 
ments during seven years, it made no difference, be- 
cause, if the interest was not paid, the whole amount 


would be declared due and a foreclosure made: that in- 


—— 


est would have to be payed every fi'teen days until 
the parties gave notice they abandoned the contract ; 
that when Ord signed the contract of June 10th the 
question of Weston’s authority to pay $10,000 was 
settled. 

Objection by the counsel for defendant to the above 
advice to Mr. Forsyth. Objection overruled; to which 
ruling counsel for defendant then and there duly ex- 
cepted. 

The witness was asked by plaintiffs’ counsel: Do 
you remember any other point of importance on this 
passing of the title? 


A. Well. there was a matter of some importance 
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of the land, and he had kept them off in view of this 
matter with Weston. and asked advice of witness as t 

matter with Weston, and asked aayvice Of Witness ai O 
propriety of opening such negotiations; that one party 
desired a price to be set on the land, and that price was 
$500,000.00 ; that he would have to pay commission, and 
the amount realized would be considerably less than 


\ 


e2nn ANN mo a > add: rif . ris 
> 200,000.00 ; he desired my advice; that witness advised 
: , 1 £ ' *~ :, 1a | WYN "oo 1 ) 
him he had better sell for any substantial sum above the 
mortgage, and not to let the opportunity pass to get two 
. CJ A a ‘ 


} 1] 
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or three hundred thousand dollars above the mortgage, 


and not wait longer upon Weston: that after the sale 


took place Forsyth said to witness it had been his very 

eS » on > a4 1 " ene . . § me * * a 
rreal sood fortune in securing Judge Doolittle and his 
son as his counsel: that. siving character to the transac- 


Ae i. ae a ee Ll. = —e y } wi 
bien, had aided iaroely the result of the sale. 


rr“ ‘ . ; | r hy ; ee. } P Fhe . ,* 
Counsel for defendants objected to the testimony ol 


this witness, and moved to strike out the same as immia- 
terla , which objection and motion were overruled, to 
which ruling counsel for defendants duly excepted. 
DEPOSITION OF JOSEPH P. ORD READ. 
Joseph P. Ord testified: Know all the parties to 
the suit. First met Mr. Doolittle, Jr., July 11, 1881; 
met the Forsy ths about the same time; made a contract 
in writing with the Forsyths in 1881. (Contract intro- 
duced in evidence, “Plaintiffs’ Exhibit 5,’ shown else- 
where.) I think it was signed in May, in New York; 


cae 
< 


gave it to my attorneys, Alexander & Green. to send to 
Chicago for signatures of other parties. There was no 
agent of mine in Chicago for that purpose. It was prob- 
ably sent by Alexander & Green to Milton Weston. 
Weston had no authority from me to alter or modify the 


terms of that contract. 


7 


Objection by counsel for defendant to the last state- 
ment of the witness and the question calling out such 
answer. Ohjection overruled, to which ruling counsel 


for defendant then and there duly excepted. 


Weston Was a mere messenger. [ cannot reeall 
when I first saw the contract of June 10. Went to 


Chicago with reference to’ it about July 10. 


Witness testified to interviews and discussions 1n 
1. ] 1: = , = ee 2 
July between himself, Mr. Mason, Mr. Simpsonand Mr. 
wee . oe — ae ae ee 
Doolittle. Jr.. relative to the contracts, substantially as 
oe Vas 
testified to by Mer. Doolittle, Jr. 
4 . . ° } ] - a ; . ea 5 
Counsel for defendants objected to the testimony of 
- : = ie : , ee F 
the Withess 1h reiation tnereto as Ihcomipecent and 1m- 
terial. whic] Ae oe Seen hy th i, 
material, Which objection Was overruied DY the Court, 
. ~ I. . ee 2 ; ° - } he , 7 on ] : 
to whien ruling counsel for defendants then and there 
1 ' 4 
Guly excepted. 
ryy . % ‘ ’ ~ 
wo supplemental clauses submitted July 21. (in- 
ee ee ye mr i re a se Senter ¢6 Plaltanst os 
troduced in evidence, marked, respectively, Pialntitis 
* a > — 5% 
Exhibits 6 and 7. ) 
‘ . : ] , * } 1 
Counsel tor defendant objected tO the same, and 
. ae | sy oy sy~nt = ‘-' 1a] —— ] y . + . } _ vy 4 g 
each tnereor, aS 1mmaterlal, irrelevant and LnCcotn pete nt. 


] 


Objection overruled by the Court, to which rulin 


sel for defendant then and there duly excepted. 


Mr. Simpson arrived in Chicago July 27 an 
August 6; contracts of June 10 and August + executed 
by me at the same time. In these interviews Mr. Doo- 
little assumed to represent Mrs. Forsyth; saw Mr. Doo- 
little in New York. He wanted the mocte oft payment 
as provided in the contracts modified; wanted to raise 


some money, about $100,000, by anticipation of the pay- 


S 


ment of $333.000. and proposed the security of a mort- 


4 


Dee 7 ie ] & a a SPMItTO 
cage; declined the proposition about the money; arri\ ed 


¥ ™ : ; © 5 | J, : 6) 
at and executed an agreement, dated Septem bel “ie 


The first time that a contract existed between me and 


} 


the Korsvths was wnen | sioned the eontract dated June 


= . 1 ¢ lof, ] t | ntness 
Wpbjection bY counsel tor defendant to the witness 


S. Objection 
ed by the Court, to which ruling counsel for de- 
fendant then and there duly excepted. 

Was instructed On) song LO Chicago to secure e@exXe- 
ecution of a contract identical with the one I had sent, 
Or as hear thereto as possible. On my arrival there, 
said tO Mr. Doolittle and Mr. Horsytl that, unless the 


contract I had executed was signed, the businses was oft. 


\ ® ‘ } : , ; } ce f° 7 . 7 ' i 

\ /bjection hy counsel for defendant to what the wit- 
ness stated as immaterial, incompetent and irrelevant. 
Objection overruled; to which ruling counsel for de- 


7 


tendant then and there duly excepted. 


Upon his cross examination by Mr. King, as coun- 
sel for the defendant, Mr. Ord testified as follows: 


”* 


Question by Mr. King, counsel for defendant: Have 
you any interest in James R. Doolittle, Jr. particularly? 
A. I have a social and friendly interest in him. 

®. No pecuniary interest in Mr. Doolittle? 

A. Certainly not. I have no interest whatever in 
this matter in any way, shape or form, except I am 
anxious to testify to the great ability which Mr. Doolit- 


] ss — ] aoe } ‘ 1 . } . 
tle showed, both as a lawyer and negotiator, holding up 
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the price of this land in a long series of negotiations, 

when he was dealing with men who are very shrewd, 

and one of whom is noted as being particularly able in 

making what is called atrade. Iam glad to testify to 
wilh it. I have given up a great deal or time in coming to 
this office, in order that Mr. Doolittle may have the 
benefit of my knowledge of the facts in this transac- 
tion, because [ want to see him paid for his services, 
and because, so far as 1 am concerned, I would be glad 
that it should be generally known how much ability, 
how much zeal, how much legal knowledge he showed in 
all tlic Sse transactions, which, [ beheve, were carried On 
and were completed entirely by his efforts. 

Mr. King (interrupting): Your belief is not asked 
for, and I object, and ask that your belief be stricken 
out as immaterial and incompetent testimony. 

Objection and motion overruled, and exception by 
counsel for defendant. 

The witness continuing: Then I desire to state as 
a fact that this whole negotiation was conducted with 
Mr. Doolittle. 

The witness was asked by plaintiffs’ counsel his 
opinion as to the character and professional quality of 
the services rendered by the plaintiffs in the negotia- 
tions, to which witness testified, limiting his opinion to 
the facts which transpired under his personal observa- 
tion. 

Counsel for defendant objected to the question, that 
the witness should state facts, and leave it for the jury 
to form conclusions, and that it was not the province 


of the witness to state his conclusions or opinions. 
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promoters, against personal liability on my part in the 


transaction. 
JOHN W., SIMPSON’S DEPOSITION READ. 


John W. Simpson testified: Am a lawyer in New 
York City; connected with the firm of Alexander & 
Green; first met the plaintiffs in Chicago, in the latter 
part of July, 1881; that he came as counsel for Mr. 


Ord, the purchaser. 


Witness testified to interviews and discussions, as 
attorney and counsel for the purchaser, with James kh. 
Doolittle, Jr., as attorney and counsel for the defend- 
fendants, re'ative to the contracts, substantially as testi- 
hed to by Mr. Doolittle, Jr. 

Witness testified as follows: 

Q. Do you remember whether Mr. Doolittle,in the 
negotiation with you upon this subject, required the ac- 
ceptance by Mr. Ord of the contract of June 10, 1881, 
which had been executed by Mr. and Mrs. Forsyth? 


. 
$ 


A. Yes, I remember that that was a subject of 
considerable discussion between us in this way: We 
took the position that the contract of June 10, 1881, 
which was no contract,in the sense that it was executed 
by only one party; we took the position that it was of 
no binding force at all; we could not accept it, and we 
would not execute it. Mr. Doolittle, Jr., all through 
the discussion, put forward the point that this agree- 
ment, which was to embody the ultimate result of the 
negotiation, should be drawn on the theory that it was 


a modification of the agreement of June 10,.1881; in 


other words we were not to start de novo, but to start 


with the agreement of June 10 in force, and modify it 
to suit the views on both sides. 

@. When was the contract of June 10 accepted by 
Mr. Ord? 

A. Simultaneously with the execution of this pa- 
per—(the contract of August 4th.) 

Q. When and by what mode, if at all, was an 
agreement reached between Joseph P. Ord and Caroline 
M. and Jacob Forsyth? 

A. Anagreement was reached between them when 
this paper and the so-called agreement of June 10th 
were executed; I refer to the contract of August 4th; 
the purchasers did not consider themselves as bound 
until the contract of August 4th was executed. 

Counsel for defendant objected to the last state- 
ment of the witness. ( ybjection overruled by the Court ; 
to which ruling counsel for defendant then and there 
duly excepted. 

®. In the negotiation which occured between you, 
or the interviews which occured between you and the 
plaintifl, J. k. Doolittle, Jr., at Chicago, what, if any- 
thing, did you state as to the authority of Milton Wes- 
ton to make the payment of $10,000 upon the eontract 
of June 10th? 


Objected to as incompetent and immaterial. 


A. Istated that Mr. Weston had no authority to 
make that payment of $10,000 except upon the execu- 
tion and delivery of this contract. (Plaintifis’ Exhibit 
5.) 


oa — : } x ne 
Last statement or tne wilthess ohiected to. Objec- 
e/ a 
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tion overruled ; to which ruling counsel for defendant 
then and there duly excepted. 

Witness stated: Was admitted to.the bar in June, 
1873; have been engaged in the real estate branch of 
the legal business of Alexander & Green, examination of 
titles and foreclosing mortgages; since 1880 have been 
engaged in corporation business; some of the matters 
were of importance, involving large amounts ; have been 
engaged in negotiations between parties— not as negoti- 
myself, but knew what transpired. So far as I was 
concerned, J. R. Doolittle, Jr., and J. R. Doolittle, Sr., 
represented the Forsyths. 

The witness stated that he was actiug as attorney 
and counsel for the purchasers. 

Witness was asked by plaintiffs’ counsel this ques- 
tion. Are you able to state, from the participation 
which you personally had in the negotiations with the 
plaintiffs at Chicago and New York, the character and 
quality of the services rendered by the plaintiffs in the 
said negotiations in which you took part ¢ 

Counsel for defendant objected thereto as incompe- 
tent and immaterial; that the witness should state facts, 


not state econelusions or opinions, as to the quality or 


’ 5 | 


character of the services. Objection overruled; to which 


ruling counsel for defendant then and there duly ex- 


Witness, in answer, stated that in his judgment the 


services of the plaintiffs in behalf of the defendants in 


the matters testified to by the witness were of the very 


highest character and of the very best quality ; that, in 


the judgment of witness, plaintiffs managed the case 


1} .——s oe le ee. 
the opinion formed Dv witness art the eone! 


> se | } — 4.1 | - id a | 
‘ uunsel for detendant then and there duly excepted. 


— - ‘ I 4 ° . » 8 ? 
Witness was asked bv plaintifts’ counsel to state 


- , a | 
' ~ " 
rom His position in such negotiations as oecured while 
l. ¢ if 2 , ] +} v , | . . rh, c % 
ne was at (¢ hicagwo, as the counsel ) | Mr. Ord, whetnel 
7 } } P 
he could state who it was who brought about the 


. . 4° i ia = ‘ } : 4. | . > ‘ x 
reement of the parties expresead 1n the contracts re- 


] 4 | f+], 7 '? | 
to as the contracts of June 10th and August dth. 


(hy at A } vat | hh x, 11?) 1 fuip laf " |< ©} } ’ } 
yoyectead thereto py counsel for defendant as 1ncom- 


petent for witness to state the conclusions called for: 
at it was a question for the jury to determine from 


+} +> 1, —T - +] oo ’ Le rorr 
the facts shown by the evidence. Objection overruled 


. ‘ >» » i : : + ] ‘ 
by the Court; to which ruling counsel for detendant 
] : ] . , 

then and there duly excepted. 


In answer witness stated that those contracts were 
brought about bv Mr. Doolittle. JY. with the aid. in 
ing simply what J 


[r. Doolittle. Sr.. On} 


one or two emerge 


J 


? . ° 
Know Of my own observations), UO] 
] 


the one side, and Senator Barnum and myself on the 


7 
thar 
Ocvvner. 


Witness. in answer further. testified: Execution of 


the contracts by Ord was secured by the services of 


' 


plaintifis; that was not an opinion; the witness knew 


Answer objected to for the same reasons last above 


mentioned. Objections overruled; to which ruling 


counsel for defendant then a 


owe’ 


d there duly execpted. 


. great skill; that such was 


usion of the 
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Witness further testified: In general I knew the 
situation upon the other side ot the negotiation at that 
time. I knew that that situation was such, although 
the plaintiffs may not have known it, that it was a very 
delicate and difficult matter to carry those negotiations 
to a suecesstul conclusion. I knew that the matter of 
time was a serious element in the situation ; that a delay 
of a few weeks in concluding that negotiation would 
have ended it. I fancy that a delay of a few days would 
have ended it; and the manner in which that appears 
significant to me, as to the value of the services of the 

laintiffs, is this: If the plaintiffs had not been sagacious 
enough to persuade us that they were entirely indifter- 
ent to the suecess of this negotiation ; that they had 
fixed their terms and their price, and would stand to 
if we had been led to doubt that 
we would have to pay the price stated for the land and 
and take it on the terms stated finally, we should 


not have closed the negotiations. That we did not 


. 


have any such doubt was owing to the judgment of the 
plaintiffs. If we had not taken it then, if we had 
stopped tO dally for a lower price and collpare terms, 
the time would have gone by when we would have 
taken it at all, or else we would have had it at a very 
much lower price. 

The above statement and testimony of the witness 
was objected to by counsel for defendant as immaterial, 
incompetent, and irrelevant, as giving the impressions 
and opinions of the witness, and not detailing facts. 
Objection overruled by the Court. To which ruling 


counsel for defendant then and there duly excepted. 


t} nature OT an O} 
sonable time. re] 
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occur upon the 


‘ash of $10.00 


AT the expiration of 


16 


WILLIAM D. GULLIVER S DEPOSITION READ: “i 
T >i 74 . : ll, a a . > ’ } ¢ € 4 Y£ = Y y 
William C. Gulliver testified: Amalawverin New 
York City : know about the contracts between Ord and 
1," ' ; . , ; ‘cy . 4 o , > + » “) }* 
frorsyth: saw Detendant’s Exhibit A latte part O] 
; . : :, . ’ : 1 , ae 
May was engaged 1n drawing eontract between Ord 
e < < $ ol 
anda Mrs. Forsyth and Jacob Forsyth: prepared contract 
4 7S Ry Soe ae - oa ~~ * — 
shown as Plaintifts’ Exhibit 5: Mr. Milton Weston first 
;¥ : 47 . Rae $ ? ¢ + ¢ . . 
UNL the SUDJECCL-Mactle tO my notice. 
te ; s ] } . ~ 3 y . 
\\ wness Was sked vnat representations VW eston : 
| : ] ¢ 4. i 4 ‘ . \ 4 {” : i; ect 
made in regard to the payment Ol the million dollars 
r the land. f 
Objected to by counsel for defendant as immaterial, 
} } 4 | } : “. , ’ 
nceompetent, Bene IrrelieValil and tne objection Was 
¢ ' : ] cy (\ 7 be k 52 0+ ‘ {4 ’ a4 yy , E 
ustained by the Court but afterwards. dul no the 
. . ‘ } 4 “ } ae } cities | ae as » 
rogress of the trial, evidence having been given tending 


it for. and in 


> 4) 
rhe sale Ol 


( ounsel 


jury, to which 
Weston’s statement 
‘I 


uld be had extending over 


WY . 
bat a contract 1 


I} 


Cc ¢ al 


flexible. to be secured 
That 


mil 


} 
resented LO be 


as 3 ‘ the owner of 


. . | . 
e equivalent of ; 


a lion 


i 
eertain reasons which 
this sum to be paid 


he 


it should 
that the 


his option, whenever t 


t - 
. 


» be made in eash 
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remaining two-thirds of a million could be paid either 
in bonds of a company to be organized for the acquire- 
rent of the property or by conveyance or reconveyance 
to the grantors of an undivided two-thirds of the prop- 
erty, or by any sort of an arrangement which would 


ie grantors practically one-third of a million in 


4 
oe) 


cash and a reasonable equivalent for the other two-thirds 


s 
i 


of a million. That the first one-third of a million was 
to be paid in cash; that the remaining two-thirds was 
open tO negotiation. 

Answer objected to as incompetent, improper, and 
irrelevant, and immaterial, by counsel for defendant. 
Objection overruled. To which ruling counsel for 
defendant then and there duly excepted. 

Contract shown as Complainants’ Exhibit 5 was 
signed by Ord and handed to Weston to be delivered to 
Mr. and Mrs. Forsyth on execution of duplicate by them. 
At the same time I gave Weston a check for $10,000, to 
be used in making first payment on this contract, as 
drawn by me, whenever the duplicate of the contract 


} | bes ] 


SHouIad Nave been executed and delivered to him by Mr. 
and Mrs. Horsyth. 

Witness was asked as to what limitation to the 
power of Weston was imposed by him, and if a receipt 


was taken from him. 


Objection thereto by counsel for defendant. Objec- 
tion overruled;.tu which ruling counsel for defendant 
then and there duly excepted. 

Witness answered that he did not impose limitation, 
and produced a receipt. 


Said receipt offered in evidence. Objection thereto 


bv counsel for defendant. Objection overruled: to 


which ruling counsel for defendant then and there duly 
XC pted 
Said rece Ip IS aS Tt ov 


‘New YorkK, JUNE Ist, 1881. 

Received from William C. Gulliver, trustee, ten 
thousand dollars, to be used by me in making first pay- 
ment on the eontract between Jacob Forsyth and wife 
and Joseph P. Ord, dated June—, 1881, the same not to 
the blanks existing in said 
contract shall have been tiie filled in, and until the 
description of the land therein contained shall have been 
verified and made entirely correct, and until the said 
contract shall have been executed and delivered by the 
said Forsyth and wife; also $100 on account of general 
expenses. 

Cuicaco Bett LIne RAILROAD CoMPANY. 

(Signed) Minton Weston, President.” 


} 


L never was consulted about it (the contract of June 
10.)] may have seen if sinee. | cannot be positive about 
hs U. I know I did not see it before execution. because 
| have permitted the parties to have signed 


ri 4 ey ] -] : — % ~ 
the eontract ii | had seen 1. or peen consulted about It. 


. } } . , ’ ee eee ’ 
Object ad TO Vy aetre ndants counsel as irrelevant and 
P 7. . : } = . ~~ , 
neompetent. Objection overruled; to which ruling 


yunsel for the defendant then and there duly excepted. 
ie consummation of the sale; gave 
Messrs. Mason instructions in regard to form of the 
deed; went to Chicago with funds to make the payment; 
1 the papers were exchanged. 


Doolittle. Jr., directed all the 


19 


details of the transaction on behalf of the Forsyths; met 
him at Indianapolis in regard to proceedings there, 
referred to in the contract. relative to bill to redeem ; 
have practiced law about twelve years. 

Witness was asked as to what class of matters or 
transactions he had been engaged in professionally. 

Objection by counsel for defendant. Objection 
overruled; to which ruling counsel for defendant then 


-) 


and there duly excepted. 


[In answer, witness stated he had been connected 
with some important matters; almost exclusively repre- 
sented corporations in the matter of the organization of 
corporations, railroads, life and fire insurance com- 
panies, railroad companies, real estate companies, man- 
ufucturing companies of all sorts, mining corporations, 
aud matters connected therewith, litigated or otherwise; 
also participated in negotiating for the purchase of 


property involvin 


4 


¢ large amounts; that his experience 
in the matter of negotiating contracts had been such 
that he could state an opinion in regard to the value of 
services in the matter of negotiating contracts involving 


‘. 


large amounts. 

Above answer objected to by counsel for defend- 
ant. Objection overruled; to which ruling counsel for 
defendant then and there duly excepted. 

Witness’ further stated, on cross-examination, that 
he had had professional business with lawyers in Chi- 
cago and in other cities; that he had considerable famil- 
larity with the usual and customary charges of lawyers 
in the city of Chicago in regard to legal services, and 


that he had found a want of uniformity of charges of 


. 


ere their office was during such employmen 


therefore, the witness is not compete nt tv testi 
& 


LO nable the witness to be competent LO testify Ol} 
subject of plaintiff's fees the witness must know, and 
tacts must show, that he knows what are the usual 
customary fees usually charged by lawyers in Chi 


j a lik Be. > > . . +] j 7 
ior like services or for similar Services 5 that Clie 


5 RL€a 


t10ONn 18 Imprope rto be put tO anv Withess, and especii L1y 
to this witness; that a large portion of the question is 
} ‘ A 1 / ‘ . cy . +7) Me > , . " kh @, -s 4 | yy + . + | t 
pased Upon an assumption contrary to tne TactS3 that 
the witness IS Incompetent to testily on t! ject. Li 
11] } , ‘ ted } t | cris | | Lil¢ 
questio} Was aiso opyectet TO on The 1; t ¢ Ce SaTl 
4 { - . 4] ] 
reasons aS set forth elsewhere In tne OvVITeCI > ) 
} | 4 coon j 4 " . + 4-4 7 nara ss" T 
nypotnetical questions 1n testimony of Leonard ow 
i ; ] 
Objections overruled. To which ruling counsel! for de- 
7 } 
fendant then and there duly excepted. 
W 11 , > ] ree | + a0} - | ? | = aa 
tness answered tnat the strictiv iecal services 1n 
} 7 ° 4 ? 
qgdicatead 1h tne question, V1Z., Inte rp etation or the ar- 
~~ ] e< aiad . ’ ss a Ts" * } 
LOUS contracts, drawing Ol LLC contracts, and 
: hair § | t . 1X SA O00 - 
advice as to thelr tegal effect, was worth »UUU;: 
| 4 . , , 4 Qo 4 * 47 
that, as witness understood the facts Sel rortn 
. 4.1 , : lay _ oe ® ry ; 4 » ‘i I. "ey 
in tne question, plaintill s services were, to a lara 
° } , nd 4 ; } os =a } 
extent, extraprotfessional, that of ne “rotiators, DY WHIicNn 
the defendants seemed to have been saved a consider- 
- : : \ ) y, «s <y ‘4° * r ‘ ane . 
able. sum ofr mone?; and tor these service Ss, as . 
tinguished irom the strictly legal services, [ SnNoula re 
card a proper compensation about $40.000. 
mn x. ree ; eal nS ee 
[The witness was asked by plaintiffs’ counsel the 
owine’ question: 
lowing question 
> — ye ? : 
Has your experience in the matter of the negotia 
tion of contracts involving amounts of a quarter of a 


eh ] } , ‘ } . ” 4 " 
miuiion and upwards veeh sucn that vou can state an 
. 
Se = ‘ ” ele 4 ] ] . & 4 . — > ’ ’ : OT 2) wy 
opinion in regard to the value of services 1n the matter 
A ‘ 


¥ ~ “ . : * » a4 : 4 | ©} v« cat ) 7, 
of negotiating contracts of that character! 
4 4 


Objected to by defendants’ counsel as immaterial 
and Incompetent. 


The Court to the reported: Put it down that Mr. 


a ryvy . , ° ie 5 > ot 
Second. The Court erred in excluding on the trial 


competent material, and pe rtinent evidence and testi- 
nony offered on behalf of said defendant, which said 
mony offered on bebalil oft said defendant, which sa 
evidence appears in the printed record in this cause, on 
~— Oe p a Pe ’ : ie 

page 192, and is as follows, to-wit: 


Daniel II. Horne, on behalf of the defendant, testi- 
fied that he had a conversation with Mr. Barnum, June 
24, in Chicag . He wanted to know if the contract 
with Mr. Forsyth had been signed and sent on, and the 
$10,000.00 paid. He was anxious before he he went East 
to know the fact. Told him it had been signed and the 
money had been paid. Ile expressed great satisfaction. 

On motion of counsel for plaintifts, the above con- 
versation with Mr. Barnum. it not appearing that either 
plaintiff Was present, was excluded by the Court and Gr 
dered to be stricken out, to which ruling of the Court 


a ais ' ; 
Luen and there duly excepted. 


Counsel for defendant then oftered to prove by the 
witness that \ 


~ 
roe 
_ 
~~ 
— 
— 

f 
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lr. Ord expressed to witness grea 


faction with the land. and said that it was the biggest 


a * 


a 
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purchase they had made, and that they would make 
more money out of that than any other purchase they 
had made or contemplated ; that this conversation was 
on the 14th day of July. 

Objected to by counsel for plaintiff, it not appear- 


} 
i 


ne 


¢ that either plaintiff was present. Objection  sus- 
tained, to which ruling the counsel for defendant then 
and there duly excepted. 

Third. The Court erred in refusing to charge or 
instruct the jury in accordance with the requests of 
counsel for said defendant, and which requests were 
proper and legal, and the defendant was entitled to have 
the jury charged and instructed in accordance with said 
requests. 

Fourth. The Court, in the charge to the jury, gave 
particular prominence to the evidence for the plaintifis, 
and what such evidence tended to prove, and did not give 
equal prominence to many salient features of the defend- 
ant’s evidence, and did not fully and sufficiently explain 
the bearing and significance and tendency of portions 
of the evidence in the case particularly favorable to the 
defendant, and the charge of the Court, taken as a 
whole, had an unquestionable tendency to impress upon 
the jury a view of the case especially favorable to the 
plaintiffs, and the jury were greatly influene.d by the 
charge of the Court in favor of the plaintiffs, and for 
that reason ignored to a large extent in arriving at their 
verdict the points in the evidence weighing in favor of 
the defendant and the true bearing and significance of 
such evidence. The charge erroneously instructed the 
jury what the plaintiffs’ evidence tended to prove. The 


gharge was in many other respects erroneous. 


© 


The portions of which said charge, to which de- 
fendant at the time excepted, and now assign for error, 
appear in the printed record in this cause, page 210 to 
7135. inclusive, and are as follows, towit : 

“That the proof in the case tends to show, and is 

, ’ . 1? . cs se ] . v 
not contradicted in this particular, that the land li ques- 


tion hes in the northwest corner of the State of Ind1i- 


—s 
ene 


ana, upon the southern margin of Lake Michigan, is in- 


. " 2 ’ a a . ] >> 1) re a a é 7 ‘ , . < 1Zf s ba ’ ’ 
tersected by several SmMati lakes O! bavous. and CONSISLS 


ee a ee Tae a a 
mainly of low sand ridges and grassy swales; that only 


a small fraction of it is fit for agricultural purposes; 
that its chief element of value is its adaptability, by 
reason of its close proximity to the city of Chicago, to 
improvement by the construction of a harbor, docks, 


and other facilities tor various uses. such as lumber 


yards, manutactories, slauehte mus and packing houses, 
Te é ‘ ‘ } | 7 1S a1 | rph {° + | 34 : {° (‘} . de e 
euc., AS a DUSINeESS SUDUrD OT the City Oo! Hnicaga. 


rT ] ] ’ ° -(y ] 
“That the proof on the part ol the plaintiffs tends 


to show that the plaintiffs were consulted as to the terms 
of the option contract, as it is ealled, of May 11, and 
that they rendered valuable services in framing this con- 
tract and suggesting its tern 
* “f, 


(Dies ne a. . 
I laintifts proot turther tends to show that on the 


receipt of the Ord contract plaintiffs were consulted by 
Mr. Forsyth 


the plaintiffs advised that 


; | 
rea i 


as the representative of Mrs. Forsyth, and 


> : 
should not be signed, and 


+6 ‘ oe } . ne ; °* ’ 
that material and Important modifications were, atl the 


suggestion of Mr. J. R. Doolittle. Jr.. who was chiefly 


consulted, made in the contract before thev would advise 


Mrs. Forsyth to bread it. 


‘ 
— 
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“The plaintiffs contend that the changes made in 

the original Ord contract were not acceptable to Ord 

and his associates: that the contract of June 10, signed 

by Mrs. Forsyth, differing SO materially from that signed 

w by Ord, that there was really then, after the signing of 
the contract of June 10 by Mrs. Forsyth, no contract 

between them, and that the Forsyths were Hable to re- 

tund to Ord and his associates the $10,000 which had 

been paid over by Weston on the signing by Mrs. For- 


, growing out of this 


4 


syth of the June 10 contract; tha 
. 1) - : ‘ } “ 
complication, there was a long and protracted heQVotla- 
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tion, in which Ord and his counsel. Mr. A. B. Mason. 
and subsequently Mr. Simpson and Senator Barnum, of 
Connecticut, participated on the part of the purchasers, 

: { : } az ; i e . ’ . 
and in which the interests of the Forsyths were repre- 
sented by the plaintiffs, principally by Mr. J. R. Doolit- 
Jr., and that finally the minds of the parties as to 
the various terms of this option contract of purchase, 
and the manner in which the notice of election on the 
part of the purchasers to take or not to take the prop- 
erty and consummate the transaction. were finally Set- 
tled on or about the 4th of August, 1831, at which time 
Ord signed the contract of June 10, and both parties 
signed the contract of August 4, which was supple- 


mental to the contract of June 10.’ 


‘<The plaintiffs proot further tends to show that 


in and about all the matters leading up to the final con- 


clusion of this important transaction they took an active 
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laborious, and responsible part, and that they participa- 


ted in the negotiation and took a leading and responsible 
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land was situated, 


ecihe performance of 


made to Petherick under 


and that it became a 


di licate and dif uit task to satisty the attorneys ot Ord 
and the pur hasers. in the face ot this hostile title by 
Tremearne, that there was not danger in taking Forsyth’s 


he plaintifts 
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high de- 
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rount of labor and a 
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fie Lities by which this title Was 
the plaintiffs have offered 
that they performed valuable 
1tin the several suits to which 
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hy also tends to show that at the 
se services the defendant was 
t the detendant promised that 
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ie proof that 
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Forsyth to arbitrarily fix an inadequate or unreasonably 
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“Second. That if you believe from 


+h an understanding was had, it does not al 
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low price, but he would still as arbitrator be bound to 
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pay and adjust the compensation of the plaintiffs at a 


* 


fair and reasonable price tor t ne services rendered. 
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the case depends almost wholly upon whethel YOu accept 
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the statements of the witnesses who buve testined [ol 


the plaint ifts, or those who have testified for the defen- 


dants.”’ 


‘“ You can readily understand that any good 
who was fully advised as to the facts upon which that 
depended might be ot opinion that Tremearne would 
fail to sustain his case when brought to hearing. yet 
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mav have been a very difheult and deliea 


to so present that case to the attorney oO] 
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as TO quiet all rears, and so far assure him that the de- 
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fense must be successful as to induce him to advise the 


puichaser to accept the title in the face of the pending 
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plaintiffs were employ ed by the defendants to act in the 
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You may property take 1nto the consideration the 

fact that, from the inception of this negotiation up to 
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up to that time been paid ; that is the $10,000.00 paid on 
the 10th of June and the interest; and you may, from 
vour own knowledge of affairs. assume that to have se- 


‘final consummation of such a contract which 
ense and uncertainty during 
ich was at any time liable to 
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Fifth. Che Court erred in ALLIOWINE any ol the so- 


alled hypothetical questions LO be read by the jury and 


propounded to the expert witnesses called and exam- 


ined on behalf of the plaintiffs, in manner and form as 


said so-called hypo- 


{ each and every thereof. being iIn- 
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ease, and not leave th minds of the jury open to an 


a 


j 
t 


oie 


eee 


+ NAY 9a a te rate S 


= PV or spa 


bd 


' 


. ? er | % ‘ - ‘ : 
ant, on the ground that witness had not been shown, to 


' l } } > } 
m Ii) \ Lhe usual and customary Pees, rarged VY iawvers 
+ ‘ + a 
. ® ’ , : " } 
}) as y° Turhy va »v3 t= ion Tr" MRL oy , | v oy | eal e 
ilk 4 mcago, Where plalntiiis Were employed, and Where 
‘ t + 
.. , } ’ | > 
t ‘ ‘ . : > t i rT ya 
e1r omee Was adurins eh employment, and theretore 
- s 
. = 
’ ] | ; +) ° : iy} 
Withess 18 he competent to testify; that To enabi 
i « 
< - ¢ } ‘ } ‘ t 7 ? q ? >> ] aha 7 
WItLHeESSES TO De « mpetent to testify on the supyect 
s - 
ic - PM Sy ; } ? I> sf ly . T 
PPLCLITILITISS Lees Ltie \ tness mus KRHOW ali Chi ra > 
, , : ’ 7 
} if Q | \% | } i ? | | t *) )* 1} » PII] and >] = « 
24 hi’ ’¥ : i is ' i i | cali ' f 1 Seka ee o reaua \ UA 
{ : } ] . , ’ , } 
()] Al \ Tt me ert iis al \ Pore i i) \ Paw Vers it) ( hicagro id) ] 
2 . . 
par : ) <= >? . She . ie 1 f +1, b OT ETiIO} }™ 
‘ > ’ Cs pi i iil 5 , ¥ aay e flaA tL LLG , tat ul i] 
, 
; ’ . 1] ] 
: . 7 ? t ‘ .> ‘ : : ’ 
HOrony } f i pe Tl] " , ,? _ & “ALIVG PS TeE mity TY” THIS 
‘ | . 
| | , . } t 
‘ ¢ 4 ; 7 sé 
' ness; that a targe portion of the question 18s Dased 
~ } i 
: ° 
7y » « . > + * + i + ‘ e by < * a . = 
Upon all aSsulii) rary O ie Tacts: that the wit 
ad 7 
+ - ¢ + > | »? 
i} ™~ 1S 1} men ar ‘ 1} ‘ | i \ Bet SU WTC 4 Lie 
v1} i. 1 f . . 
i> | 4 . ’ 24 > . 
he q i ‘ QO Ol ected To on tii trial LO! 
| ‘ vY> Tae . ¥ > {* vill | * — sf : 4 4 P = im : . —_ 
the same reasons as set forth elsewhere 1n the objections 
. ' ’ P ‘ y ° . | 
7 7 ) Py XT? tT hy rT } <> } 4 rir } ’ T > fp | ) 4 . 
LV Cie nVDOCTLE iCal Gu SELOTIS IT} tine reSbTITIONN OT 40Nl- 
v/ J a 
‘ } + 4 
ala 3 VW wt 
: ’ 7° > 
' ‘\ ? * +) — hk - 2 = ® 
PDJECTIO ed which ruling counsel fo 
| loavint | } t . ? co 
Li is naaht Lie] «ti + a 4A ( pteda, 


ous contracts, adra\ ig of the contracts and advice as to 
t | 1] lec | fF, IT Wars; +. & rth, OS ONN- | t ‘ ry lar 
Lilt 1] DC ¥NaAI CALCCl WaiS WOLtLKL ty PP hUU: that as \\ itness uUnaer- 


itift’s ser- 


= 
an 
—" 
aoe 
Loledeentell 
~ 
peer 
on 
ons 
j 
— 
— 
—X 
— 
— 
= 
— 
_ 
oud 
_— 
nN 
a 
— 
— 
— 
* 
—) 
~ 
ponemed 
ae 
quad 
— 
oo 


vices Were to.a large extent extra-professional; that of 
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saved a considerabie sum of money. and for these Ser- 
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should regard ad proper compensation about $40,000. 
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prenensive question to be put to a witness, even though 
- } | 4 < 
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a lawyer, 1n atrial before a jury. Phe questions not 


only ab »177 } wit 1, ‘ T 1° ,rdvCyF 6) 1} ) »f UY . “> } a , ’ ’ ) %¢ C¢ r] rae | 
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and rhetoriea! expletives, but embody a vigorous arou- 


ment of the great magnitude of the services which the 
plaintiffs have rendered for the defendant in the reseuing 
of the defendant from impending perils, and the ques- 
tions were read before the jury with rhetorical and 
dramatic flourishes and intonations, with the evident 
intention of influencing the jury. The questions partake 
much more of an argument to the jury than hypothetical 
questions; that the length of the questions (the five parts 


occupying 225 pages of any of our standard law reports) 


s 


renders them objectionable, and it ought not to be 


allowed or tolerated : that the witness is not shown to 


have been competent to testify to the value of the services 


rendered, as mentioned and referred to in the question, 
and also is not competent to testify to the value of the 
Pe di aalathi 
services of the plaintitis as negotiators, but only to the 
valn , f loaoal carvy} vale n. that th ' . set} . a va’ vats. 1 ] ’ 
aliude O ICQ ai SCPVICE:! , LLIAL LIL questions are presumandty 
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addressed to lawyers as experts, and from their construc- 
tion are evidently intended to influence the jury; that 
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pleadings, bills In cCnancery, answers, and othe papers 
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—s “e ) i , ; = ss : : ] 
what a bill in chancery, answer, or other pleadings should 
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to show that t 
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tended tor the jury, rather than 


questions for the lawyers. The rise and fall and pitch 
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of the voice, and the flourish of the right hand, right in 
the presence of the jury, is sufficient to exclude them, if 
there were nothing else; that che qnestions are not 
proper to be put to any witness, and especially to this 
witness; that the questions are, and each of them is, 
irrelevant, immaterial, improper, and incompetent, and 
for each and every one of these reasons ought to be 
excluded . that 9 large portion of the questions are based 
upon assumptions contrary to the facts. 

The Court thereupon, in the presence of the jury, 
(ave his deeision substantially cis follows: 

The jury will be told, in the charge of the Court, 
that they are to take the facts as proven by the witnesses, 
and not as stated in the hypothetical questions. And, 
therefore, I do not think that any injury can accrue to 
the defendant from the elaborate statements of fact in 
he hypothetical, questions, or the manner of the counse! 
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; ; a seine 
in reading them. They are merely a method of tellin: 
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the witness what the plaintiffs claim to have done, and 
then asking the witness’ opinion of the value of the 
services so claimed to have been done. But the jury 
will be told, in the charge ot the Court, that they must 
ascertain what the plaintiffs have done, and ascertain 11 
from the evidence, and not from the statements in these 
hypothetical questions, or in the arguments of counsel. 

Said objections, and each and every of them, being 
thus overruled by the Court, counsel tor defendants then 
and there duly excepted. 

Thereupon this witnessed answered: I have heard, 
perhaps, three-quarters ot hypothetical question No. 1 
read; have skimmed over the balance at my office; 
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have heard read hypothetical questions 2, 3, 4, and 5. I 
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have not diviaed the services; have lumped all the 
services embraced in the five statements or questions. 

$y the Court: 
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lhe witness having read the first statement and 
listened to the reading of the others can, if he chooses, 
give his opinion as to the value of all the services, with- 


out dividing it. 
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the mortgage until sumething could be done with the 


I assume also that Mr. Horsyth—the title of the 
land being in Mrs. Forsyth—had executed a power of 
attorney to some man in England to sell this land, and 
Mrs. Forsyth had written a letter saying, in substance, 
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he might OCI the money : that under the circumstances 


ts here detended the suit on the mortgage, 
staved it off, getting time while they could negotiate ¢ 
a sale of the land that there was some complication 1n 
regard to the sale of the land at first by the contract, but 
the end of it was that with the cloud made by the En- 


olishman standing for itandthe mortgage existin 


Va Yanda not 
disposed of, they succeeded in making negotiations ror a 


sale of this land by which the plaintiffs got $332,335 and 
a mortgage on the land tor all the bal 
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eliminating from the contracts, as proposed by Mr. Ord, 
that Mrs. Forsyth should take payment of the large 
amount of the deferred payments, two-thirds of a million 
of dollarsin bonds of a company to be formed, at par, 


without anv limitation as to the amount of the bonds to 


be issued by that company, the value of which would, of 


course, depend upon the amount of bonds to be issued, 
and although secured upon the land, if issued in any very 
large volume, would be, in my opinion, of compara- 
tively small value—might be, according to the amount 
issued, from ten to fifty cents on the dollar—Mrs. Forsyth 
being obliged by that contract to take it, whatever amount 
was issued, at par, securing the elimination from the con- 
tract as proposed by Ord, of the right, in case of failure, 
to pay the two-thirds of a million by reconveying an un- 
divided two-thirds interest in the lands, which I should 
have considered of a disastrous tendency towards Mrs. 


Forsyth; the securing payment of $10,000 interest for 


the extension of sixty days, an extension which I gather 
from the testimony, Mr. and Mrs. Forsyth would have 


been very glad to have granted on any terms, inasmuch 


as there seems to me to have been an absolute necessity 
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on their part that this contract should have been carried 
out in view of the complications attending the title, 
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viz,, this toreclosure proceeding for a very large amount, 


and this attack upon the title by these London parties ; 


in reducing the Horne contract, which was an absolute 
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engagement, I understand, on the part of Mrs. Forsyth 


to pay Horne $. 


90,000 for certain services which he agreed 
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to render, or was to render, reducing that from $50,000 


to $10.00): in obtaining Mr. Doolittle’s construction of 
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the proper amount to be paid as interest on the first 
payments maturing, as remember. Ooh the lst aay of 


— 
T fo) 2. ° a De) EP tee 
January, 1882, if I mistake not, of some $3,200 more 


a ; ail ae — fh . 1) 
Tan Mr. Mason’s theory claimed would be due. [ should 

x. — —_— ‘" , sh 
Say that for these serv Ices, Including the detense of the 


Tremearne suit and the ultimate disposition of the Tre- 
mearne suit, that five per cent. on the full amount of 
the purchase-money would, in my opinion, be not an 
unreasonable compensation. 

Erastus S. Williams testified : 

[ have been, either on the bench or a practiving 
lawyer, for about forty years in Chicago. Have read or 
heard read the tive hypothetical questions in this Case. 
(Said questions or statements being the same as shown 
in the testimony of Leonard Swett.) I can say I am ac- 
quainted with the reasonable and customary charges for 


such services as are deseribed therein. 
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would you say ¢ 


The witness answered: Now. let me say that in 


“4 a " ’ - >. _ " ‘ | * les < 2 . v4 r 
cing’ my estimate as To the value, hay lng read the e@X- 


‘ 


45 


| > ° aa : ay , > 7* sy 7 
hibits. It would not make a oreat deal of difference nN 


| . 
Thy <7 lay ‘4 t |} - 

° 4 ft ' s 7a i. 4 fa cy } ‘ t vé ‘ © ? ‘ ; » } ‘ P 
vuole Valille OF the services in a transaction oF this mMagni- 


—s< 
—) 
~ 
mand 
+ 
» 
a) 
- 
resect 
~~ 
~~ 
we 
es 
pommel 
“~ 
— 
- 
— 
+ 


: e ._ ¥ 
lt appeared in the evidence 


ec) be r va’ - , . . i i 2? » % ] a> , 1 G 
mare were dated, executed, delivered and recorded at 


~ 


A » 
} 44 .' 4} ’ ) tT} ] } r hi, » }* } f t ¥6) 
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bill to redeem filed by them. I have examined hypo- 
thetical questions Nos. 1,2 and 3. (Said questions be- 
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ing the same as shown in the testimony of Leonard 
Swett, Nos. 1, 2 and 3.) I am acquainted with the 
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ial and customary charges in such eases. 
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questions, my judgement is that in the foreclosure and 
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UPAEME COURT OF ThE UNITED STATES 


The f OUrs : 


argument 


ge > ' ° S aes =. 2 : ; c {5 e. 
tofore assigned in plaintiff’s original brief, filed in 
: e : 1 6) i } : ; a ) < . y 
this cause on the 13th day of October, 1886, may 
} ' . : 3 ts . ‘ ' } Qt ; sie " cy ‘ T th ) »}*F* ° 
Lt made m¢ l’ speci Ic ana PaPoicuial as TO Tne errors 
x ; ? y s 7 7 . ’ a . 
SO assIigiit ad. SO Jar a TEbCiC@d Upori bi Usd Plaintiff 
‘ a «4 
r s « a. a = >t , . 
nhrror. will show an assignment of fiitv-seven 
errors 
i his supplemental assignment ot errors contains 
lort-elght printed pages, and hoargument or state 
' ] 7 . ad 
it} ni (>i tne CoaLst lf icorporates the ‘3 noe hill ay 
exceptions, except ie hypothetical questions. ad pol 
i a, J I l 
pe ° ] ' | . } } ] : 
tion of the charg ne Judge, and the exceptions 
: ‘ 
> ’ } } bad ’ 
baken onthe o rruiinge « the motions tor a new tria| | 
and in arrest ot ioment 
Neither the Court n counsel can form anv opin 
. ‘ 
(° oe y ; hs " > & ] 
ion OL The Specli1atlol OL errors relied Oli, UTLeSS 
. 
' oe 4 ’ , Y , © 
thev are To assume that thev are all re lied Upon. 
rr. 5 _ . F ? 2 . ‘ 
he specifications of error, founded on fifty-seven 
separate exceptions to the aamisslon and rejection 
f° > a ) e " 6) Jy : +3 f° lL, g + * » 6 
of evidence and to portions of the charge, cannot 
be stated in The heal O | this ecourt, even without 
<>. W207 1 ) 7 7? rr . th « ' t , } , 
cL] UmMeNnt,. Lh sé s bLbOATL I MQ Hours 
We look upon the original brief as a disregard 
= >) oa ' 1, , ‘ 4 -_ 
( ruje Yl: and, upon ti supplemental brief as 
© , . , . 7. 
an unlimited assignment of errors which. in the 
{ . . 4.72. (+. = 4 > oe ‘ y 2 7 ‘ 
PaAnguUaLe Ol this Court is ai perversion oft the 
. > . 'y > 4 >. } o | 
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counsel of the othe S1aeé and leaving to the Court 
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